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PRESTON V. FOELLINGER.

SALE OF BUSINESS—NOTICE—LIABILITY FOR
GOODS SOLD.

J. F. had for many years been engaged in business in Fort
Wayne, Indiana, and in August, 1880, he sold out to the
wife of his son, who bore the same name as himself, and
she transferred the stock to her husband, who published in
two papers in Fort Wayne the fact that he had purchased
the business. He continued to use the old letter-heads in
his correspondence, kept the old signs up, and carried on
the store in the name of J. F., as theretofore. In November,
1880, T., a commercial traveler in the employ of plaintiff,
who was acquainted with J. F., (the father,) went into
the store and sold a bill of goods to the son,—the father
being present,—and these and other goods ordered by letter
were duly delivered. Neither T. nor plaintiff knew of the
transfer of the business at the time of these sales, and
subsequently the son failed, whereupon suit was brought
against the father. Held, no fraud or intention to deceive
being shown, that the father was not responsible.

At Law.
U. J. Hammond and Harris & Calkins, for plaintiffs.
R. S. Taylor and Ninde & Ellison, for defendant.
WOODS, J. The defendant for many years carried

on a mercantile business in Fort Wayne, Indiana,
under the name of “J. Foellinger.” He owned the
building in which the store was kept, and his name
was upon the building. A sign bearing the name “J.
Foellinger” was over the door, and also a street-sign in
front. He used a letter-head as follows:

“‘The Pioneer,’ established 1840. Office of J.
Foellinger, manufacturer of boots, and dealer in boots
and shoes, No. 36 Calhoun st., Ft. Wayne, Ind.”

He was of well-known financial ability. He had a
son of the same name who had lived in Michigan
for many years, and in the year 1879 came to Fort
Wayne and entered his father's store as a clerk. The



plaintiff was a wholesale merchant in Chicago, and
had in his employ one Tyler, who resided in that city.
Tyler had known the defendant for five years, and the
plaintiff for about three years, and in November, 1880,
was in the latter's employ as a commercial traveler.
On August 26, 1880, the defendant sold the store to
the wife of his said son, who a few weeks thereafter
transferred the stock to her husband, who was a man
without any means.

On August 28, 1880, there was printed, in an
evening newspaper of general circulation in Fort
Wayne, the following:
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“Jacob Foellinger, Jr., has purchased the stock of
boots and shoes of J. Foellinger, Sr., No. 36 Calhoun
street, and will be pleased to greet his old friends and
many new ones.”

About the same time, a local notice was printed
in a German newspaper, as matter of news, stating in
German that the son had purchased his father's stock
and would continue the business. No other published
notice was given. The old signs remained over and in
front of the door. The son used the same letter-heads
and carried on the business in the name of J. Foellinger
until he failed, in January, 1881. In November, 1880,
Tyler went into the store and received an order upon
the plaintiff for goods. The defendant was in the
store at the time. Neither Tyler nor Preston had any
knowledge of the transfer or sale by the defendant
of his business until the failure. The son gave the
order, and in answer to an inquiry made by Tyler for
the style of the house, answered, “Jacob Foellinger.”
Upon the order being sent to the plaintiff, it was filled;
and afterwards, during that month and the following,
orders for additional goods were received under said
letter-heads, signed “J. Foellinger,” which were filled
from time to time. These orders, as received, were, in
the course of business and book-keeping in plaintiff's



establishment, entered first upon an order-book, and
carried from that to a sales-book, and from that to
the journal, and finally from that to the ledger. These
entries were made in the name “J. Foellinger,” except
upon the ledger, where it was written, “J. Foellinger,
Sr.” How this came to be so done the plaintiff's book-
keeper was unable to explain, but his cashier and
credit clerk, Mr. Wallace, testified on this point as
follows: “It has always been my instruction to open
accounts in the ledger, being sure that they are opened
with parties that are responsible, and we found that
out by reference to the book of R. G. Dun & Co.
There we found ‘J. Foellinger, Sr.’” The testimony of
this witness also shows that it was not known to him
or to the plaintiff that there were two of the name
of Jacob Foellinger until after the claims in suit had
become due, and steps taken for their collection.

Counsel for the plaintiff claim that the rules of
law which govern the liability of retired partners apply
to this case. Conceding, without deciding, the law
of the case to be as claimed, the judgment of the
court is that the defendant's liability to the plaintiff is
not established. The goods were not in fact sold to
defendant, but to another of the same name, who had
succeeded to the business, of which due and ample
public notice had been given at Fort Wayne, where the
business had been conducted. Young v. Tibbitts, 32
Wis. 79; Holtgreve v. Wintkner, 85 Ill. 472; Haynes
v. Carter, 12 Heisk. 7; S. C. 27 Amer. Rep. 747.
The plaintiff had never dealt with nor known of the
defendant or his business, and therefore could not
have relied on, and, indeed, did not rely upon, his
reputed responsibility. He was not misled by old signs
and letter-heads, because he knew nothing of their past
significance. His salesman who took the first order for
goods had knowledge, it 682 seems, that the defendant

had owned and conducted the business, and when he
took the order perhaps believed him to be still in



charge; but how and when he obtained that knowledge
is not shown; it is, perhaps, not material to know.
As agent for the plaintiff, who had had no previous
dealings with the defendant, and, even if acting for
himself, having had no former transactions, if not
absolutely bound by the public notices given in the
community of the change of ownership of the business,
he was at least bound to know the person with whom
he dealt, and, if he desired to bind another, to make
proper inquiry to that end. As a rule that inquiry
should be made of the person sought to be bound,
and in this instance this was especially obligatory,
because the defendant was at the time near by. But,
negligent of this plain and unequivocal course, the
salesman, according to his own testimony, inquired
simply for the style of the house; showing that he was
not acting upon the faith of the old signs about the
door and elsewhere, which, so far as appears, he had
not observed.

But, aside from these considerations, it seems,
according to the decision of the Indiana supreme court
in the case of Richardson v. Snider, 72 Ind. 425,
that the knowledge possessed by plaintiff's salesman
in respect to the defendant's former connection with
the business, not having been obtained while acting in
that agency, cannot avail the plaintiff. That decision is
upon a case where the firm name remained unchanged
though two of the partners had gone out, and it was
held that the retiring members were in duty bound to
give actual notice only to those with whom the firm
bad dealt, and that this included principals only, and
not clerks, salesmen, or agents. On the general subject
of retired partners' liability, see Uhl v. Harvey, 78 Ind.
26; Backus v. Taylor, 84 Ind. 503; Lovejoy v. Spafford,
93 U. S. 438; Thompson v. First Nat. Bank, 111 U.
S. 529; S. C. 4 Sup. Ct. Rep. 689. It is, of course,
not to be questioned that if the defendant intended
the continued use of his name, either for the purpose



of lending his credit, or for the purpose of enabling
his son to practice deceit in this respect, he ought to
be held responsible upon all liabilities incurred. Speer
v. Bishop, 24 Ohio St. 598; Elverson v. Leeds, 97
Ind. 336. There was no such intention in this case;
and the only plausible ground for imputing misconduct
or bad faith to the defendant is the continued use of
the old signs and stationery. But this, in itself, was
certainly not wrong, and the notice of the change which
was immediately published excludes any reasonable
inference of a wrongful purpose. The names being the
same, there is no more reason why the son should
not use the signs and letter-heads left by the father
than others obtained upon his own order; proper
precautions being taken, as was done, to prevent
deception. As used by him, the name on the signs and
letter-heads meant and were intended to mean the son,
not the father, and this new customers were bound to
know, unless misled by act of the defendant. If the
defendant had died, there could be no doubt on the
point, and yet the possibility 683 of deceit and fraud by

the son upon parties ignorant of the death would have
been the same. The question in every such case, as I
suppose, is one of actual misleading or deception; and
in respect to the case presented it is enough that the
plaintiff did not in fact sell his goods to the defendant,
and cannot say that he was misled by any act of the
defendant into a belief that the defendant was the
purchaser.

Finding and judgment for defendant.
When a partnership is dissolved, or a known

member retires from the firm, until such dissolution or
retirement is duly notified, the power of each to bind
the rest continues in full force, although as between
the partners themselves a dissolution or retirement is
a revocation of the authority of each to act for the

others.1



After dissolution and notice the power of each

partner to bind the others ceases.2

It is of course assumed, in what has been above
written, that, after a firm is dissolved, one partner
dealing with a person who has no notice of the
dissolution may bind his copartners only in

transactions in the usual course of business.3

Where a change takes place in a firm by the
retirement of some of its members, and the same
firm name is used after such retirement, the retiring
members can only relieve themselves from liability for
the future transactions of the firm by giving actual
notice of such retirement to former customers who
continue to deal with the firm. As to these, the old
partnership is presumed to continue the same as it was
when they commenced to deal with it, until in some

way they have actual notice of the change.4

It makes no difference how notice is given, so
that actual notice of a change in the firm is brought

home to the former correspondents.5 Notice of the
684 dissolution maybe shown either by direct or

circumstantial evidence sufficient to establish the fact
that the person seeking to enforce the partnership

liability knew of the dissolution.1 Circumstances such
as leave no rational doubt in the mind that one knew
of the dissolution are as satisfactory as direct and

positive proof.2 Evidence of mere notoriety of the
dissolution alone is not, however, admissible to prove

such notice.3 Knowledge of any facts, however
acquired, sufficient to put an ordinarily prudent man
upon inquiry will charge one knowing such facts with
notice of whatever other facts a reasonable

investigation would have disclosed.4

Persons having no knowledge of a partnership are

not entitled to notice of its dissolution;5 and, as to



all persons who have not had dealings with the firm,
notice of the dissolution by publication in some
newspaper of general circulation is sufficient, whether
such notice is seen by the parties to be charged

therewith or not.6

When, however, a partner retires, and gives notice
of his retirement, but nevertheless allows his name to
be used as if he were still a partner, he will continue

to incur the liability of a partner.7 The mere fact,
however, that a partnership name has been kept over
the door after the dissolution of the firm, it is held, is
not alone sufficient to warrant a recovery upon a note

signed in the firm name;8 and simple forbearance, after
notice of retirement given by advertisement, to prevent
the use of the name of the retiring partner, does not,
as it seems, necessarily amount to an authority to use
the name of the retiring partner as before; and unless
his name is used by his authority he is not liable on

the ground that he holds himself out as a partner.9

Tested by the foregoing rules, there would seem
to be no reasonable doubt of the correctness of the
decision of the principal case; for it distinctly appears
that the plaintiff had had no previous dealings with,
nor even knew of, the defendant or his business; and
the person buying the goods simply used his own
name, as he had a right to do.

M. D. EWELL.
Chicago, September 1, 1885.
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