WELLS V. SEIXAS AND OTHERS.
Circuit Court, S. D. New York. June 6, 1885.

DEED OF INFANT-WHEN AVOIDED.

The deed of an infant may be avoided at any time after
becoming of age until he is barred by the statute of
limitations, provided there has been no word or act on his
part indicating assent.

Motion for a New Trial.

Theodore E. Burton and Algernon S. Sullivan, for
the motion.

Peter Condon and Thomas Allison, opposed.

COXE, J. This is an action for dower. The plaintiff,
on the twenty-third of March, 1870, united with her
husband in conveying the property, which is the
subject of this suit, by full covenant warranty deed.
She was then an infant. Her husband died in July or
August, 1872. At the time of his death she was living
at Laporte, Indiana. In September, 1872, she became
of age. In the fall of 1883, 11 years after attaining her
majority, she disaffirmed the deed. The case was tried
at the April circuit, 1885. At the close of the evidence,
the defendant moved for the direction of a verdict
upon the ground, inter alia, that the deed, being
voidable only, was rendered valid by the long years of
inaction on the part of the plaintiff. The motion was
opposed upon the theory that the deed was, as to the
plaintiff, wholly void. The question, therefore, upon
which the case turned at the trial was whether the
deed was void or voidable. The court took the latter
view, and directed a verdict for the defendant.

The plaintiff now moves for a new trial, and for
the first time advances the proposition that the deed,
though voidable, was disalfirmed within a reasonable

time. In support of this view, Sims v. Everhardt, 102



U. S. 300, is cited. At page 312 of that case the court
say:

“Where there is nothing more than silence, many
cases hold that an infant's deed may be avoided at any
time after his reaching majority until he is barred by
the statute of limitations, and that silent acquiescence
for any period less than the period of limitation is
not a bar. Such was, in effect, the ruling in [rvine
v. Irvine, 9 Wall. 617. See, also, Prour v. Wiley,
28 Mich. 164, a well-considered case, and Lessee of
Drake v. Ramsay, 5 Ohio, 251. But, on the other
hand, there appears to be a greater number of cases
which hold that silence during a much less period of
time will be held to be a confirmation of the voidable
deed. But they either rely upon Holmes v. Blogg, 8
Taunt. 35, which was not a case of an infant's deed,
or subsequent cases decided on its authority, or they
rest in part upon other circumstances than mere silent
acquiescence, such as standing by without speaking
while the grantee has made valuable improvements,
or making use of the consideration for the deed.
We think the preponderance of authority is that, in
deeds executed by infants, mere inertness or silence,
continued for a period less than that prescribed by
the statute of limitations, unless accompanied by
affirmative acts manifesting an intention to assent to
the conveyance, will not bar the infant's right to avoid
the deed. And those conlirmatory acts must be
voluntary.”

In the case at bar, as the proof now stands, there
is no act of omission or commission on the part of the
plaintiff of which to predicate an intention to confirm
the deed. There is silence, profound and unbroken,
but nothing else. The plaintiff, since her majority, has
not lived in the vicinity of the property in question,
and there is no evidence that she ever saw it or knew
of its existence until the fall of 1883. The language
of the court just quoted is peculiarly applicable. It



is a case of “mere inertness or silence, continued for
a period less than that prescribed by the statute of
limitations.” The plaintiff, upon this authority, had 20
years in which to disaffirm her deed. She did disaffirm
it in 11 years.

It may be conceded that there are many points of
difference between the Everhardt Case and the case at
bar. In the former, for instance, the plaintiff was under
the double disability of coverture and duress. In the
latter, on the contrary, she was a free agent from the
moment she became of age. It may also be conceded
that the circumstances of the Everhardt Case did not
necessarily require the enunciation of the broad rule
just quoted. Notwithstanding this, it cannot be gainsaid
that the supreme court have, in words too plain to be
misunderstood, expressed the opinion that the weight
of the authority ¥ is that the deed of an infant may be

avoided at any time after becoming of age until he is
barred by the statute of limitations, provided there has
been no word or act on his part indicating assent.

It seems to have been the intention of the supreme
court to announce a clear and general rule, which
should put an end, so far at least as the federal
tribunals are concerned, to the existing confusion and
conflict of authority. It is not necessary to consider
the proposition advanced by the defendant that the
controversy must be determined by state rather than
national law, for the reason that no New York decision
is produced in conflict with Sims v. Everhardt. In
fact, the authorities cited seem in perfect accord with
that case; the difference being that the supreme court
has taken a step in advance, and has, in cases of
mere silent acquiescence, suggested a rule by which
the vague and elastic expression, “within a reasonable
time,” is given a fixed and definite meaning. This being
the view entertained as to the scope of the decision
in Sims v. Everhardt, it is manifestly the duty of this
court to follow it. The supreme court may change



or modify the rule there stated. This court is not
permitted to do so.

It follows that the motion for a new trial should be
granted.

The question as to when the various voidable
contracts of an infant may be avoided by him has
been the subject of much litigation, and is involved
in considerable conflict. Judge Reeve, in his work on
Domestic Relations, p. *254, thus states the general
rule; “It is a universal rule that all executory contracts
which are voidable on the ground of infancy, may
be avoided during infancy by the infant as well as
afterwards; as where a minor promises to pay, etc.
So, too, in all contracts respecting property which are
executed by delivery of some article, on payment of
money, may be rescinded by the minor both before and

after the time of his coming of age.l But conveyances
of real property by feoffment, on delivery of the deed
which comes in lieu of payment, or by any other
conveyance of such property, in fee for life or years,

cannot be avoided before the infant attain to full age.”2

The infant may enter during minority, and take the
profits till he has a legal capacity to affirm or avoid
his deed; but the entry does not render the deed
utterly void, and he may still confirm it on arriving at

majority.3 The infant may probably, by his next friend,
file a bill and have a receiver of the rents and profits

appointed.éi

As to how soon after majority the infant must
exercise his privilege of disaifirming his voidable
deeds of land, etc., the authorities are in conflict. One
class of cases holds, as in the principal case, that they
may be avoided at any [ time after reaching majority,
till barred by the statute of limitations, and that silent
acquiescence alone for any period less than the period
of limitation is not a bar. The case of Lessee of Drake



v. R&vms‘fiyl is a leading case upon this point. The same
rule is laid down in a number of other cases collected

in the note.2

There would seem to be no doubt, however, that
the lapse of a less period of time, taken in connection
with other equitable considerations, may amount to a

confirmation.®
Another class of oases lays down the rule that if
an infant would avoid his deed he must do so within

a reasonable time after reaching rnajority.Zi It is to
be observed, however, of these cases that they nearly
all rest upon the authority of the case of Holmes

V. B]ogg,5 or subsequent cases decided upon its
authority, and that the decision of the rest seems to
have been influenced by equitable considerations; as
where the infant has stood by after majority and seen
valuable improvements made on the premises without
dissent, has retained and disposed of the consideration

after majority, etc.

In Towa the rule that an infant must exercise his
privilege of avoidance, if at all, within a reasonable
time after majority, has been established by statute

as to all his contracts.” In England, likewise, the rule
seems to be that the infant is bound expressly to
repudiate his contracts within a reasonable time after
arriving at majority; and that, if he neglects so to

do, his silence will amount to an affirmance. The
case of Holmes v. Blogg, as to this point, however,
is a mere dictum, and none of them were cases of
deeds executed by infants, but actions for calls upon
railway shares, and seem to have been decided upon
the point that the infant cannot remain a shareholder,
cannot keep the interest, and prevent the company
from having it and dealing with it as its own, without

being liable to bear the burden attached to it;? and



hence these cases may well be distinguished from the
cases of deeds executed by infants.

Upon the whole, the rule laid down in the principal
case seems to be supported by the weight both of
reason and authority. M. D. Ewell.
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