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WOOLDRIDGE AND OTHERS V. IRVING AND

OTHERS.
VALLEY NAT. BANK OF ST. LOUIS V. KLEIN

AND OTHERS.

1. ASSIGNMENT FOB BENEFIT OF
CREDITORS—RESERVATION OF EXEMPT
“PROPERTY—PARTNERSHIP ASSIGNMENT.

Where an assignment by a firm in Mississippi excepts from
the property conveyed such portion of it as is exempt by
law from sale under execution, as provided by the laws
of that state, without designating what property is claimed,
and whether it is partnership property or individual
property, the presumption will be that the exemption was
intended to be out of the individual property of each
partner, and the assignment will not be void.

2. SAME—ATTORNEY'S FEES.

A provision in an assignment that the assignee may, as
part of the expenses of executing the trust, pay necessary
attorney's fees, will not invalidate the assignment, unless
such fees are to be paid for defeating an attachment.

3. SAME—PAYMENT OF FIRM DEBTS—PAYMENT OF
PARTNER'S DEBTS.

That the assignment appropriates all of the assets belonging
to the firm and to each individual member to the payment
of the partnership debts, and, if any shall remain, then the
remainder, whether arising from the partnership assets or
that belonging to the individual members, to the payment
of the individual debts of the assignors, will not render it
void.

4. SAME—INTENT TO DEFRAUD CREDITORS.

On examination of the circumstances, as disclosed by the
evidence in this case, held, that the assignment was
intended to defraud creditors, and was fraudulent in fact.

5. SAME—POWER OF ASSIGNOR TO EXECUTE
ASSIGNMENT.
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It further appearing that the member of the banking Arm who
executed the assignment in this case had no authority to
do so, held, that it was void in toto.

In Equity.
A. B. Pittman, for S. L. Wooldridge and others.
Catchings & Dabney, Buck & Clark, and H. C.

McCabe, for Valley Nat. Bank.
Martin Marshall and Miller, Smith & Hirsh, for

attaching creditors.
Shelton & Crutcher, Birchut & Gillaud, and

Nugent & Mc Willie, for assignee and assignors.
HILL, J. These two causes are submitted together,

upon bills, answers, exhibits, and proofs; the purpose
of both suits being to have declared null and void, and
canceled, an assignment and trust deed executed by
said G. M. Klein, in his own name, and in the name of
his father, said J. A. Klein, on the twenty-first day of
November, 1883, upon the alleged grounds that said
trust deed is—First, upon its face, fraudulent and void;
and, secondly, that it was executed with the fraudulent
purpose of hindering and delaying the creditors of said
J. A. and G. M. Klein, as bankers and copartners, and
as individuals. The answers deny the fraud charged, to
which complainants have filed replications, and upon
which a large volume of testimony has been taken
and read upon the hearing, and will be referred to in
considering the questions presented for decision. 677

The first question presented is as to whether or not
the assignment, upon its face, contains any stipulations,
which will, in law, render it fraudulent and void.
This assignment is very lengthy, and was drawn by a
lawyer, with unusual care, and in substance purposes
to convey every species of property, rights, credits, and
assets of every description, owned or possessed in any
way by said J. A. and G. M. Klein, as bankers, doing
business under the name and style of the “Mississippi
Valley Bank,” or otherwise, as partners, and of each
of their individual property and assets of every



description, wherever situated, to the defendant G. S.
Irving, as trustee, who is by the assignment vested
with the usual powers to sell the property and collect
the assets of every kind; in a word, to reduce the
entire property and assets into money, and, after the
payment of the expenses of the trust, to first pay a very
numerous class of preferred creditors, and then to pay
those not preferred, if sufficient, and if not sufficient in
either case, then to pay them ratably. The assignment
provides that all the assets of the copartnership, and
of its individual members, shall first be appropriated
to the payment of the firm debts, and, if anything shall
remain, then to apply the same to the payment of the
individual claims against the said J. A. and G. M.
Klein, whether arising from the firm assets, or those
belonging to the individual members.

The clauses in the assignment which it is insisted
render it void, are—First, that it excepts from the
property conveyed such portion of it as is exempt by
law from sale under execution, as provided by the
laws of this state, without designating what property
is claimed, and whether it is partnership or individual
property. I have heretofore held that such a provision
in an assignment of an insolvent debtor's property
will render it void; and such has been the holding
of the supreme court of Tennessee, and, since the
decision made by me, of two or more courts of high
authority; but as the supreme court of this state has
held differently, I yield my own opinion to the better
judgment of that court. Had the assignment excepted
the exemptions out of the partnership property, I
would hold it void; but it does not, and the
presumption is that it was intended to be out of the
individual property of each; therefore this objection is
not well taken. The next objection is that it allows the
assignee to pay, as part of the expenses of executing
the trust, necessary attorney's fees. There is no
objection to this, but I have held and still hold that



in such assignments, if there is a provision to pay
attorney's fees for defeating the attachment, it is an
appropriation of the assets to pay the obligation of
the assignor,—that being his suit alone,—and that such
a provision will render the assignment void. But this
assignment does not contain this provision, therefore
this objection is not well taken. The third and last
objection is that the assignment appropriates all of the
assets belonging to the firm, and to each individual
member, to the payment of the partnership debts,
and, if any shall remain, then the remainder, whether
arising from the partnership assets, or that belonging
678 to the individual members, is to be applied to the

payment of the individual debts of the assignors.
The assignment sets out with the declaration of

the insolvency of the banking firm, but does not
declare the insolvency of the members of the firm
as individuals, apart from their individual liability for
the debts arising by the firm. Had it provided that
the firm assets should be applied to the payment
of the individuals debts, without first satisfying the
debts owing by the firm, I would hold the assignment
fraudulent and void; but that is not the provision
of this assignment. The provision is that after the
partnership debts are satisfied, the residue, whether
arising from partnership debts, or those belonging
to the individual members, shall be applied to the
payment of the debts against the individual members.
If it is intended that the individual property of one
member, or his share in the partnership assets, shall
be, before the payment of his own debts, applied
to the payment of the other, it would render the
assignment fraudulent and void. This the assignee
might do without violating the directions of the
assignment, and is certainly a strong circumstance,
taken in connection with other circumstances, tending
to establish the fraudulent intent upon the part of
G. M. Klein-in making this conveyance; but I am



not prepared to hold that it is sufficient to hold
it void upon its face, therefore I cannot conclude
that the conveyance contains, upon its face, sufficient
provisions to render it fraudulent and void.

The next question is, was the assignment executed
with the fraudulent purpose of hindering and delaying
the creditors of the banking firm, or of either of its
members? The proof shows that J. A. Klein, the senior
partner of the firm, and father of G. M. Klein, had
been in declining health for a number of years, and
had for a year before the execution of the assignment
become so imbecile of mind as not to be able to
comprehend any business matters, and has since died
without even knowing that his business had failed,
or anything connected with it; and that the entire
business of the firm and his individual business had
been conducted by his son, said G. M. Klein,—so that
if any fraud was committed it was done by G. M.
Klein, who had a power of attorney, executed by his
father before his mind became impaired, authorizing
and empowering him to transact any business in his
name, pertaining either to the business of the firm or
of his private affairs; but no provision is made in it
for making an assignment of the character of the one
under consideration.

The proof also shows that G. M. Klein was engaged
in quite a number of other business enterprises, of
which he seems to have been a leading manager;
that he had almost unlimited credit, and little or
nothing was known of the embarrassed condition of
the banking firm, vi of any of the various enterprises
in which G. M. Klein was engaged, until the day of his
failure; that on the day before the assignment the bank
received deposits amounting to over $90,000; that on
that day he had a deed conveying to his mother two
valuable store-houses, 679 valued at $24,000, (which

from its date, and the date of the acknowledgment,
was executed about a year previously, but never put



upon the public record,) then placed upon record; that
the rents had been collected and credited upon the
books of the bank in the name of the firm, or of
J. A. and G. M. Klein, and that nothing was known
by others than the parties to it, and the officer who
took the acknowledgment; that such a conveyance had
been executed, and it is not known that the officer
knew the contents of the deed. On the same day
J. A. Klein's account was charged with $20,000 for
school warrants and other scrip; and also on the
same day a credit for some $2,000, standing on the
books of the bank to the credit of M. C. Klein, of
North Carolina, a brother of G. M. Klein, was by him
transferred to the credit of his mother; and on the
same day he sold a tract of land to his mother; and
on the next morning before the assignment was made
he delivered to his mother $8,000 in warrants, etc.
About 5 o'clock on the evening of the twentieth of
November, he sent for his attorney, closed the doors
of the bank, and all the employes in it went to work
arranging for the assignment, which was completed,
signed, and acknowledged before banking hours next
morning. The defendant G. S. Irving was selected
assignee. Mr. Irving was a customer of the bank, and
was then indebted to it, and was a personal friend of
the Messrs. Klein and family; the sureties upon his
bond as assignee being the mother of Mr. Klein and
other members of his family. When Klein applied to
Irving to become his assignee, he remarked to him that
he found that he could not meet paper then drawn
upon him, and that he would make an assignment in
which he would prefer his home creditors, and that he
expected to arrange with the others, and rich creditors,
on a basis of time. At the time of the assignment
there was in the bank about $6,000 in warrants, which
had been obtained from one Wolf, and for which a
due bill had been given and was held by Wolf. After
the assignment Klein gave the warrants back to Wolf,



and took up or canceled the due bill. Also, after the
assignment, he delivered to the attorney of Mr. Peyton,
of Raymond, a note for about $5,000, belonging to his
father; Peyton being a large creditor of the bank for
deposits made, at interest, from time to time.

The mercantile firm of Ragan & Martin were large
creditors of the bank; the last deposit by them having
been made on the evening of the twentieth of
November for a considerable sum. Ragan hearing of
the failure of the bank became very much distressed,
and importuned Klein to do something for him, in
which he was aided by Mr. Andrews, a warm friend of
Klein. Shortly afterwards Ragan & Martin were paid
in money and warrants several thousand dollars, which
Klein in his testimony stated that he obtained from his
mother. He also testifies that since the failure he has
paid to the destitute and needy home creditors some
$15,000, which he also obtained from his mother.
After the assignment was made, Klein made an
assignment of an interest he had in certain railroad
enterprises, upon which he placed a 680 high estimate,

to Thomas Rigby, who held a large indebtedness
against the bank. This assignment was antedated so
as to show that it was made before the assignment to
Irving, and was witnessed by his confidential friend.

The proof shows various other transactions made
by G. M. Klein before and soon after the assignment
to Irving, which need not be referred to in detail,
which require explanation to establish their good faith.
As soon as the failure was known to the citizens
of Vicksburg, a very large number of all classes of
whom were creditors of the bank, and of the Klein's
individually, quite an excitement among them was
created, and a committee was appointed to interview
Klein, and to try to get him to do something for
their relief. Of this committee Mr. A. Kuhn was
chairman, or an active member, and he made an
earnest application to Klein to do something for them.



At the time of this interview Gen. Butts had been
appointed receiver, and had possession of the assets.
Klein was pressed to give a statement of the cause of
the failure, and to give a statement of the assets of the
bank and partners, which he promised to do, provided
Butts, whom he considered as his enemy, was removed
from the receivership, but that unless that was done he
would make no disclosure of the assets and business;
that in speaking of the matter he pointed to the sides
of the house, and remarked that there were securities
all around this house that no one knew anything about
but himself, and would not, unless Butts was removed
as receiver. Butts soon after resigned as receiver, but
the statement has not been furnished his successor.
Klein in his deposition explains that he meant that
the securities were in the hands of banks and others,
as collateral security for liabilities, to them; but there
is no proof that he has ever made a statement of
them to the receiver, or discovered them in any way.
Klein in his deposition endeavors to explain a number
of the transactions stated, but the circumstances were
certainly such as to cast a strong suspicion upon their
fairness, and ought to be explained by all the proof
within the control of the defendants sustaining the
explanations attempted to be given by Klein, which has
not been done; and the presumption is that the proof
could not be had.

The proof further is that the liabilities, as shown
by the books of the bank, are in all $1,147,908.32,
and the nominal assets of all kinds, belonging either to
the firm or the individual members, amount to about
$400,000, out of which may be realized $200,000.
For a considerable portion of the difference between
the liabilities and the assets there is no satisfactory
explanation; there may be a satisfactory reason, but it
ought to be given.

The sole question is, do these circumstances,
considered separately, or all taken together, establish



a fraudulent purpose in G. M. Klein, in making this
deed of assignment; or, if not, are its provisions such
that the assignee cannot execute the trust imposed?
These conveyances, like all others, are presumed to
be executed with an honest 681 purpose, and this

presumption stands until overcome by the proof. It is
said that courts should be astute in finding reasons
to sustain them; I suppose the meaning is that courts
should be astute in ascertaining the truth. Mr. Klein, in
his testimony, says he did not know of his embarrassed
condition until the twentieth day of November,—the
day before the assignment was made,—and that he
did not then contemplate making the assignment until
about 5 o'clock in the evening. It was his duty to
have known his pecuniary condition long before that
time, and it is passing strange that ho did not do
so; Whether he contemplated making the assignment
before the time stated by him or not, the arrangements
made on that day to secure his family, by placing the
deed to the town lots and improvements thereon on
record, and the other provisions for his family, go far
to establish the fact that some steps were to be taken
without delay, or they would suffer loss. There is no
reason given why these steps were not taken before
that time.

The secrecy which was observed in preparing and
executing the assignment is another circumstance going
to show the purpose of the transfer. That G. M.
Klein had no power to execute the assignment in
the name of his father, and that, so far as that part
of the assignment is concerned, it was not binding
on him in his life-time, or those claiming after him,
and is not binding on his individual creditors, is
apparent—First, for want of power in the power of
attorney; and, secondly, because the power of attorney
was revoked by the insanity of J. A. Klein, the maker,
and which insanity was well known to G. M. J. A
Klein when he executed the assignment, and which



had been carefully concealed by him from the business
public. The effect of this want of power to execute the
assignment, if there was nothing more, in my opinion,
renders the conveyance void, as it will be impossible
for the assignee to execute the trust imposed in all
such instruments, the conveyance itself being the only
guide for the assignee. The establishment of this want
of power is necessarily done by proof outside of the
face of the assignment, and could not be considered
when determining its validity or invalidity upon its
face. And if the conveyance were not invalid for this
reason, I am satisfied that, considering the occurrences
upon the day before the assignment was executed; on
that day, and on the subsequent days, as shown by the
evidence, it cannot be maintained that the conveyance
was made with the sole purpose of having all the
property and assets, purported to be conveyed honestly
and fairly, applied to the payment of the debts due
by the firm and its members. This position is greatly
strengthened by the fact that no statement has ever
been made of the collaterals claimed to be held by
distant creditors, the refusal to disclose which only
upon condition of Butts' removal was not consistent
with good faith to his creditors; and, had it been
so, the failure to disclose them to his successor is
unexplained. Therefore, for the reasons stated, I am
brought to the conclusion—First, that the assignment
is fraudulent 682 in fact; and, secondly, that it is void

as to J. A. Klein, and is incapable of execution, and
therefore void in toto.

A decree will be entered in each cause declaring
the assignment null and void, and for its cancellation.

How EXECUTED. Under the New York law a
general assignment should be executed and
acknowledged by all the members of the firm the
same as a deed of real estate, otherwise it is void

and inoperative.1 Where an assignment is made in



another state, if valid there, is valid here.2 A partner
who has withdrawn from the firm need not join in the

assignment by the firm.3

DISSOLUTION OF PARTNERSHIP. If partners
dissolve the partnership in good faith, and divide the

partnership assets among themselves,4 or transfer them

all to one partner,5 after such transfer a partner may
use the assets to pay his individual debts, without

being a violation of the rights of partnership creditors.6

A dissolution and division of assets among partners
is not in itself fraudulent, although the object is to
prevent individual creditors of one partner from

levying on partnership property;7 but if the effect is to
delay, hinder, or defraud individual creditors of one

partner, it is void.8 If a dissolution is not made in good
faith, but to divert partnership assets from partnership
creditors to individual creditors, it is fraudulent, and
partnership creditors are entitled to priority out of the

assets,9 even though the transfer was to pay individual

debts.10 In such case the insolvency of the partnership
may be considered, in determining whether the

dissolution was in good faith or not.11 On dissolution
of the partnership, the firm creditors have the right
to have partnership property applied to the payment
of the partnership debts in preference to those of the

individual partner;12 and this right cannot be impaired
by any consideration with reference to the amount

of capital contributed by each individual partner;13

and debts contracted in the name of one partner may

be shown to be in reality partnership debts;14 but
where such debt was incurred by consent or privity
of the other partner, proof of joint creditors against
the separate estate, in competition with the separate



creditors, 683 will not be admitted.1 An assignment by

one partner of a firm operates as a dissolution of the

partnership.2

VALIDITY OF PARTNERSHIP
ASSIGNMENT. Where a voluntary assignment of
partnership property was made in trust for the payment
of all partnership debts that should be proved “as
provided by statute,” and afterwards for the payment of

individual debts, it contains no unlawful preference.3

If property is purchased in the firm name with assets
of a prior Arm, a transfer of part or all of it, to secure

a creditor of the prior firm, is valid.4 A debtor may
prefer creditors if he make no reservation for his own

benefit to the injury of creditors unprovided for.5 At
common law an insolvent may make an assignment in
trust for the benefit of his creditors, and may give a

preference to bona fide creditors.6 If the sole purpose
of the maker be to discharge an honest debt, the deed

is not fraudulent.7 A deed which gives a preference
to his sureties to prevent one creditor from obtaining
full satisfaction to the injury of other creditors is

not fraudulent.8 An insolvent debtor, making an
assignment of all his property, may devote his
individual property primarily to the payment of his

individual debts.9 A sale by one partner of an
insolvent partnership of his individual property, to
secure an antecedent personal debt, is not

fraudulent;10 and an assignment made after execution
of an assignment of the firm property is not void
because there is no provision for payment of debts

fully provided for in the firm assignment;11 but a
preference of individual debts of a partner in an

assignment by the firm is void.12 A transfer of separate
property, in consideration of a debt due by the firm,



is founded on a good consideration.13 A deed may be
valid as to bona fide debts and void as to fraudulent

and fictitious debts.14 The validity of an assignment
is to be determined by the intent of the assignor, and
his contemporaneous fraudulent acts are evidence of

such intent.15 A debtor may pay or secure a creditor

or number of creditors where no statute forbids it.16

An assignment, which does not purport to pass the
title owned by the partnership making it as well as
the individual property not exempt from forced sale,
and owned by the individuals of the firm, cannot be

sustained.17

ASSIGNMENT BY ONE PARTNER. If the
partnership is dissolved in good faith, and one partner
takes the property and assumes the firm debts, he
may subsequently assign the same for payment of his

individual debts,18 or the debts due creditors of any

new firm of which he may become a member.19 The
surviving partner of an insolvent firm may make an
equitable and just assignment of partnership effects
for the equal benefit of all the firm creditors; but
as trustee he is not permitted to assign and give a

preference to certain creditors.20 One of two partners,
with consent of the other, may make an assignment;
684 and, the partner absconding, consent will be

implied.1 A partner who has not joined in an
assignment of the firm assets may thereafter ratify the
same, and a creditor may not question its validity

because of his nonjoinder;2 but where one partner
takes the firm assets and agrees to pay the firm debts,
the partnership creditors may prove against his estate,

and share pari passu with the separate creditors.3 As
a separate creditor cannot be injured by a transfer of
one partner's interest in the partnership property to his



copartner, in consideration of the grantee assuming the

liability of the firm.4

WHEN FRAUDULENT. An assignment which
does not declare the uses, but reserves to the assignor

to subsequently do so, is fraudulent and void;5 it is
a fraud on the creditors, as it must necessarily hinder

and delay.6 Where a deed conveyed integral amounts
to a series of integer creditors, and its provisions were
several, and does not provide for the contingency of
some of the debts being fictitious, which they in fact
proved to be, the amounts intended for them, not
disposed of by the deed, remained in the grantor as

to assailing creditors, and subject to their lien.7 It
is absolutely necessary that the equitable interests in
the assigned property shall be fixed and determined

by the assignment itself;8 so the reservation of his
right to determine the preferences at some future time

renders it void.9 An attempt to assign partnership
property for the purpose of paying the private debts
of one of the partners, when the firm is insolvent,

is conclusive of an actual fraudulent design;10 but it
has been held that the assignment is valid though the

appropriation is void.11 When a power of revocation
is reserved, the necessary inference is that it is made
with intent to hinder, delay, or defraud creditors; for

its only effect is to mask the property,12 even though
only to be exercised in case any creditor refuses to

assent to the assignment.13 A power to make loans on
the security of the estate is equivalent to a power of

revocation.14 A reservation in a chattel mortgage of the
right to dispose of the goods, is void with respect to

creditors;15 and possession thereunder gives mortgagee

no rights as against the mortgagor's creditors.16 A firm,
in law, is distinct from the members who compose



it, and a transfer of firm property to pay the separate
debts of one partner is a voluntary conveyance; and

where 685 the firm is insolvent, it is void1 as to

creditors, and a previous division of the property will

not alter the rule.2

FRAUD MUST BE PROVED. The question
whether a conveyance is made to defraud creditors

in the first instance, is a question of fact,3 to be

determined from all the facts and circumstances,4 and
must be proved when the deed is alleged to be

fraudulent.5 Fraudulent intent is generally a question

of fact for the jury, and not for the court.6 It is never

presumed when fairly reconcilable with honesty.7 The
burden of proof is upon the party attacking the deed,

to establish a fraudulent intent;8 it is on him who

seeks to set aside the legal title.9

RESERVATION, WHEN FRAUDULENT. A
debtor in failing circumstances cannot convey his

property in trust and reserve to himself any benefit;10

such a reservation renders the assignment null, void,

and of no effect,11 if made to the exclusion of his

creditors;12 but the reservation of a secret benefit does
not necessarily render such conveyance fraudulent as

to creditors.13 There is a distinction between an
express trust for the debtor and a benefit which
is merely incidental to a trust created for another

object.14 To render a deed of trust fraudulent, as
matter of law, there must appear upon its face some
express provision for the personal benefit of the
grantor or a stipulation wholly irreconcilable with an
honest and legal purpose of paying his debts within

a reasonable time.15 The debtor must, part with his
property free from any control over or interference



with it, and from any contingency on which he may

resume it at pleasure.16 An assignment differs from a
mere security in passing both the legal and equitable
title to the assignee absolutely, leaving no equity of

redemption.17 Where the consideration expressed is
far below the value of the property, as known to both

parties, it is a strong circumstance to show fraud.18 He
cannot, under pretense of paying his debt, assign more

property than reasonably sufficient for the purpose.19

Where the assignment covers a great deal of property
as security for a small amount of debts:, so that the
resulting interest of the debtor is really the valuable
consideration, and the purpose professed is so
obviously a mere pretense as not to conceal 686 the

true purpose, the debtor is obviously providing for

himself and not for his creditors.1 Where he conveys
property on consideration of his maintenance and
support, the conveyance is fraudulent and void as to
creditors if any part of the consideration is to be paid

in the future support of the grantor;2 such conveyance
will not be protected although full consideration was

paid.3

PROVISIONS UNAUTHORIZED BY LAW.
Any stipulation in an assignment intended to hinder
or delay non-assenting creditors, if not warranted by

law, is null and void.4 Provisions beyond the limits of
the power which the law allows to be vested in the

assignee, render the assignment void.5 An assignment
which authorizes the assignee to dispose of the

property in a way not authorized by law is void.6 So a
deed is void which requires the assignee to sell choses
in action before the lapse of time sufficient to enable

him to collect by legal procedure.7 Unless authorized
by law, a provision which authorizes the assignees in



their discretion to dispose of the property on credit,

vitiates the assignment,8 and is a badge of fraud;9 so
an attempt to hinder and delay all creditors, even if
there is no attempt to prefer any, is unauthorized by

law.10 An assignment which attempts to confer on the
assignee power to declare future preferences in his

discretion is void;11 but a conveyance to the assignee
and his successors, which merely refers to such person
as may lawfully succeed him in case of resignation,

removal, or death, is not void.12

CONDITIONS IN. A deed stipulating that no
creditor shall participate in the proceeds of the
property unless he accepts the same in full satisfaction
of his debt is valid; but to be valid, all the debtor's

property must be conveyed.13 Where a participation
in the assets depends upon the release of a balance
due, and there is no provision for distribution of the

surplus, it is per se fraudulent and void;14 and non-
assenting creditors, not present when the deed was
executed, are not bound by such an agreement of

release.15

WHEN NOT FRAUDULENT. The mere fact
that an assignment was voluntary and without
consideration, will not support a finding that it was

fraudulent;16 the onus is on the grantee to prove a
valuable consideration,—recitals are not evidence in

his favor.17 Where the deed was made on a fair

consideration it is not necessarily void;18 but the

motive or purpose is not material.19 A conveyance
is not necessarily fraudulent because its effect is to
hinder and delay, unless there was a contrivance for
that purpose, and the grantee participated 687 in the

design.1 To render a deed founded on a valuable
consideration void for fraud, both parties must concur



in a fraudulent intent, or the grantee must have notice

of such intent, or be in some way privy thereto.2

The grantee with knowledge of the fraudulent intent

makes himself a party to the fraud;3 so a mortgage
which purposely exaggerates the mortgagee's demand,

if known to him, is void as to creditors,4 even if given

for full value.5 So, if grantee has knowledge of facts
sufficient to excite the suspicion of a prudent man and

put him on inquiry, he is a party to the fraud;6 but
an assignee is not affected by the fraud of the assignor
unless he co-operated or took with knowledge of the

fraud.7 If the provisions of the deed manifest a real
purpose to satisfy bona fide creditors in a reasonable
time, with no unlawful intent towards other creditors,
and without any substantial benefit to the grantor, no
presumption of fraud arises from a provision for the
retention of the possession, with power of disposition

of the property by the grantor.8 If not fraudulent
at its inception, it is not invalidated by subsequent

delinquencies of the assignee;9 and subsequent acts of
the debtor, or continuance of the business, is not proof

of fraudulent intent.10

RESERVATIONS VALID. An exception in the
conveyance, whereby the property is retained by the
debtor and not conveyed to the assignee, is not a
reservation of a benefit to the debtor, and does not

vitiate the assignment.11 A declaration that notes are
accommodation notes, and providing for their return

to the maker, will not justify an inference of fraud.12

Unless the assignment is merely colorable, and made

for the sake of the resulting trust, it is not void.13

Where one partner, with the consent of his copartner,
assigns his individual estate and partnership assets
to pay his private debts, there may be a reservation



in favor of such copartner of a sum equal to his

interest.14 A reservation to the debtor of what is left

after payment of all his debts is proper,15 as what

remains belongs to him by operation of law.16 The rule
that there must be no provision for the benefit of the
debtor does not apply to sales. A stipulation to take
notes for part of the purchase money simply relates
to the manner the property should be paid for by the

purchaser.17

EXEMPT PROPERTY. Whatever is exempt from

execution may be reserved to the debtor;18 and an
express reservation of such property does not render
688 the assignment void, as creditors are not hindered

or delayed thereby.1 He cannot except from his general
assignment property exempt from execution, when at
the time of the assignment there were judgments
against him in which he has waived the benefit of

the exemption laws.2 80 the right to claim the benefit

of the exemption law may be waived by laches.3

The claim must be made with such promptness as to

occasion no delay to the one about to sell it.4 It is
too late to claim the exemption after all the property is
sold, the proceeds paid out in satisfaction of debts, and

the assignee about to file his account.5 An assignment

is not void which excepts property exempt by law.6 So
the reservation of exempt property in an assignment by

a firm will not in validate the assignment.7 There is
no obligation on the part of an assignor to make any

selection of a homestead claimed by him as exempt;8

and the mere failure to claim the exemption until the

morning preceding the sale will not waive the right.9

A merchant tailor, the head of a family and resident
of the state, may exempt portions of his stock, as he



may select, up to the statute limitation as to value;10

but if the reservation of what may be exempt by law
gives the debtor the right to select the article, the
assignment is void, as the assignee has no certain claim

until selection is made.11

RESERVATION OF SURPLUS. An express
reservation to the debtor of the surplus remaining
after payment of the debts or execution of the trust
is not, as matter of law, fraudulent and void, as to

creditors not provided for,12 it raises no presumption

of fraud;13 it is merely what the law would provide
without the declaration, and does not interfere with,

or vitiate the transfer.14 The doctrine that the reserve
of the surplus renders the deed void, is placed on the
ground that the effect is to lock up the property until

the creditors provided for in the assignment are paid;15

and other creditors could not sue the interest of the
debtor, subject to the assignment, as they could if it

were a mortgage;16 but the opposite doctrine is held in

other cases.17 The assignor's interest 689 in a possible

surplus is not an interest in the property assigned,
which can be asserted in an action to determine

adverse claims.1 The assignor may make what

disposition he pleases of the reserved property.2 There
may be a provision in the assignment that the surplus
shall be paid to the debtor or creditors in the

discretion of the assignee.3 Partners in making
assignment of firm property to discharge firm debts,
may direct the residue to be returned to them, to
be divided according to equitable interests of each,
leaving each to pay Ins private debts out of his own

individual property;4 and such assignment is not

fraudulent,5 as the law itself creates a resulting trust



in their favor as to such surplus.6 Where the assignee
includes both individual and partnership property, the
surplus cannot be reserved without providing for

individual debts;7 but proof must be given that there

are separate debts,8 and it is void if the surplus is

reserved without providing for the separate debts;9

but where no surplus is expected, the omission to so

provide does not affect the transfer;10 and evidence
is admissible to show that there is no surplus after

payment of the partnership debts;11 so where it is
shown that the omission was the result of baste or

inadvertence.12 An appropriation without
discrimination renders the deed fraudulent; so if it
authorizes the property of a solvent debtor to be
applied in part to pay the debts of another, for which
neither he nor his property is in any way bound, before

his own just debts are satisfied.13 Where it appears
that sufficient property was retained by the debtor to

pay his other creditors, the conveyance is valid.14 The
state statutes have reference only to assignments for

the benefit of all creditors;15 and a conveyance of all
property to trustees to pay a portion of the creditors,
the surplus to be returned to the debtor, leaving
his other creditors unprovided for, is fraudulent and

void as to them;16 but evidence may be given of no
individual debts, and the burden of proof is on the

parties claiming under the instrument.17

APPLICATION OF PROPERTY. Partnership
property may be applied to the payment of debts
not partnership debts, but for which all the partners

are bound.18 So money loaned to a stockholder may
be shown to have been used for the benefit of the
corporation, and is a good consideration for a transfer



made by the latter to the creditor.19 An appropriation
of the firm property to pay individual debts is not,
it seems, a ground for setting aside the assignment at
the instance of an individual creditor, as he cannot

in any manner be affected by it.20 Where separate
property assigned by each partner exceeds the amount
of his separate debts, a direction that the separate
debts shall be paid out of the partnership property

will not vitiate the assignment.21 Debts 690 provided

for in an assignment of the individual property must
be those for which the debtor is liable jointly with
others, or severally and alone. If he is liable, the

appropriation cannot be fraudulent.1 A direction that
property shall be distributed among creditors according

to their respective equities is good.2 After a
partnership creditor has exhausted the firm assets he
is entitled to come in equally with separate creditors

under an assignment by one partner.3 A provision
cannot be made for debts which the separate partners
may have against the firm, before the firm creditors

are paid;4 but a note given to a former partner upon

his withdrawal, may be provided for.5 The general rule
now is that when all the partners are in bankruptcy the
separate estate of one partner shall not claim against
the joint estate of the partnership in competition with
the joint creditors, nor the joint estate against the
separate estate in competition with the separate

creditors;6 but if there is no joint estate, firm creditors

have the right to share in the separate estate.7

ATTORNEY'S FEES. It is no objection to a
conveyance in trust for the benefit of creditors that
a provision is made for the payment of a reasonable
attorney's fee for, examination of facts, advice, or
drawing up the assignment; but the debtor cannot



contract with attorneys for future services.8 The
reasonable and proper charges incurred by the assignee
in the employment of attorneys may be properly

embraced in the items of expenses;9 but the
assignment cannot designate the attorney to be

employed by the assignee.10 The payment of attorney's
fees is not such a preference as will bar a

discharge.11—[ED.
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