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if in the negative, settles the controversy. The burden of proof is
upon the plaintiffi—that is, upon Niskern—to satisfy you, by a fair pre-
ponderance of the evidence, that the fire, which he claims started in
the corn-stalks which were piled up against the barn, came from the
locomotive. If the sparks from this locomotive, whether from the
smoke-stack or from the ash-pan, did not cause the fire, there is no
foundation for this cause of action. To determine this first question
in the case,—to-wit, was the fire which destroyed this property set by
sparks or coals from the defendant’s locomotive >—you must take into
consideration all the facts and circumstances testified to, tending to
throw light upon this issue.

You must judge of the credibility of the witnesses on both sides,
the weight to be given to their evidence, and the probabilities of the
truth of their statements, their opportunities for knowledge, their in-
terest in the subject-matter of the suit, the manner in which their
testimony is given, and every circumstance in the case which the tes-
timony discloses. You must consider all the evidence, and all the
tacts and circumstances submitted to you, bearing upon this question;
not only the evidence introduced by plaintiff to prove that theé fire was
communicated from this locamotive to the corn-stalks, but also the
evidence of the defendant’s witnessesin regard to the probabilities of
fire 'being communicated to the barn and corn-stalks from other
sources; and, after full consideration of the testimony bearing upon
this issue, determine the origin of the fire, recollecting that the burden
of proof is upon the plaintiff to satisfy you, by the weight of evidence,
that the corn-stalks were set on fire by the locomotive.-  This is the
plaintiff’s theory of the origin of the fire, He says that this fire was
communicated from the locomotive to the corn-stalks whieh burned
up his property. That is his theory of the case. If, upon full con-
sideration, you should determine that the fire which déstroyed this
property was not set by defendant’s locomotive, then, of course, the
plaintiff cannot recover in this action, and the defendant will be en-
titled to your verdict. That is the first question for you to deter-
mine. v S

But if, after full deliberation, considering all the testimony tending
to show the origin of the fire, you believe that the plaintiff, by a fair
preponderance of evidence, has proved that the fire was communi-
cated from this locomotive, and that the fire was started in the corn-
stalks piled up against the plaintiff’s barn by sparks or coals scattered
or thrown from this locomotive, then you will still further consider
the case in the light of the statute which I will read to you. I might
here state that on this statute the plaintiff virtually rests his case.
This statute enacts—although it might be, perhaps, the rule without
the statute-—that “all railroad companies or corporations, operating or
running cars or steam-engines over roads in this state, shall be liable,
to any party aggrieved, for all damage caused by fire being seattered
or thrown from said cars or engines, without the owner or owners of
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the property so damaged being required to show defects in their en-
gines, or negligence on the part of their employes; but the fact of
such fire being so scattered or thrown shall be construed, by all courts
having jurisdiction, as prima facie evidence of such negligence or de-
feet;” that is, if you are satisfied that the fire communicated to the
corn-stalks from this locomotive, then the negligence of the company
is established prima facie, and they are not requlred to go any further.
If the first issue is found in favor of the plaintiff in this case, then it
is presumed, for all purposes of the case, that the company was negli-
gent and responsible for the destruction of the property.

“Provided, that the said railroad corporation may show, upon the
trial of any action, that said damage arose from the default or neg-
ligence of the party injured.” This statute shifts the burden of proof
from the plaintiff to the defendant, and raises a legal presumption of
the defendant’s negligence. It says to you, if the plaintiff in this
case, upon whom the burden of proof rests, has, by the weight of ev-
idence, proved to your satisfaction that this locomotive set fire to and
destroyed the plaintiff’s property, then this locomotive is presumed
to have been defective, or the employes of the company who operated
it are presumed to have been negligent.: As I said before, the plain-
tiff relies on this statute; there is no direct evidence here to show to
you that this engine was defective at that time, or that the engineer
in charge of it was incompetent or unskillful. In other words, if the
plaintiff has established to your satisfaction that fire scattered or
thrown from the locomotive destroyed his property, a prima facie case
of negligence on the part of the defendant is made out,and the plain-
tiff is entitled to recover compensation, unless the company proves
that it did its duty in the premises, and was not guilty of negligence.
The burden of proof here is upon the defendant to show you, by sat-
isfactory evidence, that the locomotive was properly constructed, and
that it was equipped with the best mechanical contrivances and in-
ventions known in practical use at that time, which were effective in
preventing the burning of private property by the escape of sparks
and coals from its locomotives, and that competent and sklllful em-
ployes were operating it.

The company must furnish sa.tlsfa,ctory evidence that the locomo-
tive was thus properly constructed, and managed with all the care
and caution which the circumstances required. - It was not required
to stop the operation of its road because the wind was blowing strong
from the north-west towards the plaintiff’s property at that time; nor
_ was it required to lay up its frain beeause it was passing through a
village where wooden buildings and private property were near its
track and exposed fo fire and sparks. It performed all of its duty in
the premises if the locomotive was properly equipped with the best
appliances for arresting and preventing the escape of sparks or coals,
and ‘was operated with. the requisite care and caution. Of course a
higher degree of care was required to be exercised in passing such a
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town, where wooden buildings are exposed, than in passing through
an open country, where buildings and private property would not:be
endangered.

In determining whether the defendant has overcome the prima facie
case of negligence which results from the law, in case you believe the
* locomotive set fire to the property, you must consider and properly
weigh all the evidence which has been given you by the engineers and
machinists, who are familiar with locomotlves and their proper con-
struction.

The defendant is required to overcome a prima facie case of negli-
gence which the law raises, and it must do this by satisfying you that
it performed its whole duty, and did not use a defective locomotive or
manage it in an unskillful manner. If, upon this issue of fact, you
find that the company have not been at fault or negligent, then, in
that case, although you should believe from the evidence that the
property was destroyed by fire from this locomotive, yet the plaintiff
cannot recover, and your verdiet must be for the defendant. The
first issue is, did the locomotive set fire to this property? If it did,
has the defendant overcome the prima facie case of negligence which
is raised by thelaw? If it has, then, although you find the first issue
in favor of the plaintiff, still, he cannot recover if you find the second
issue in favor of the defendant, and that entitles the defendant to a
verdict. But if, in your opinion, the defendant has not overcoms the
presumption raised by the statute, and you believe that the fire from
the locomotive destroyed the property by the negligence of the de-
fendant, then the plaintiff is entitled to a verdict, unless he was also
guilty of negligence which contributed to the destructlon of his prop-
erty.

The statute of this state makes this provision: that a railroad com-
pany may show, upon the trial of any action, that the damage arose
from the default or negligence of the party injured; that is, what is
called contributorynegligence. The rule of the common law isthat “one
who, by his negligence, has brought an injury upon himself, cannot re-
cover damages for it;” and this rule is enunciated and made a part
of this statute, whlch is nothing more than the common-law rule of
contributory negligence. If you find that the railroad company was
negligent in this case, then it is for you to decide whether the destruc-
tion of Niskern's property was occasioned entirely by the negligence
or improper conduct of the railroad company, or whether he himself
s0 far contributed to the destruction of the property by his own neg-
ligence that, but for such negligence and want of care and caution
on his part, the property would not have burned. If the loss was
occasioned entirely by the defendant’s negligence, then Niskerp can
recover, and is entitled to a verdict. But if his own want of care con-
tributed fo the destruction of his property, then he cannot recover,
although the defendant was negligent in the management of ‘its Toco-
motive. The diligence in this, respect required of the plaintiff to
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avoid the destruction of his property, by fire scattered or thrown from
& locomotive, is such care and attention a prudent and careful man,
under such circumstances, would exercise with regard to the preser-
vation of his property from fire thrown or scattered from a locomo-
tive. Niskern piled up against his barn, which he had never done
before, a stack of corn-stalks, alleged to be combustible matter, so as
to endanger its taking fire from the sparks from a locomotive; and it
is urged that a prudent and careful man, under the circumstances,
would not have done so.

While Niskern, in the use of his property, had a right to presume
that the railroad company would not be guilty of negligence, and was
not required to anticipate any negligent act or omission on its part,
yet he is required to be free from fault, and not contribute, by his
own negligence, to the loss which he suffered. So, gentlemen, it is
for you-to determine, from all the evidence in'the case, whether the
defendant, this railroad company, upon whom the burden of proof
rests, has upoun this branch of the case proved that Niskern contrib-
uted to the loss of his property by his own negligence. If he did, he
cannot recover. If the defendant has not proved him to be negli-
gent in piling the corn-stalks, then, if the destruction by fire of the
plaintiff’s property was occasioned entirely by the defendant’s negli-
gence, the plaintiff is entitled to a verdict. This is about all the law
there is in the case, I have been requested by counsel on both sides
to deliver certain instructions to you. I think I have covered most of
them in my general charge, and decline to do so.

The jury found a verdiet for defendant.

Bexnerr and another ». CovinaTon.!

(Giroust Court, E. D. North Oarolina. December 12, 1884.)

1. CoNTRACTS~GAMBLING—BURDEN oF Proor.’

The burden of proof is upon the defendant to show that a contract Is vold

under the act against gambling.
2. BAME—PRINCIPAL AND AGENT.

An order to operate in cotton futures includes an assumption on the part of
the principal of all losses legitimately incurred and paid by the agent in the
ordinary and known exercise of his ageney.

8. SAME—AGREEMENT OF THE PARTIES—TEST OF ILLEGALITY—EVIDENCE.

In order to establish the illegality of & contract for the future delivery of
cotton, as being a wager, it is necessary to show that the real intent of all the
parties at the time of entering into the contracts was merely to speculate in
the rise or fall of prices, and that the goods were not to be delivered, but that
one party was to pay to the other the difference between the contract price
and the market price of the goods at the date fixed for executing the contract,

1Reported by J. W. Hinsdale, Esq., of the Raleigh, North Carolins, bar,



