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Fox and others t1. PATTON and others.

(District Court, 8. D. York. December 81, 1884.)

L MA'RtTIMlIl CONTRACT-JURISDICTION-ExCEPTIONS.
Where a libel was filed in personam against the agents of a foreign ship In

New York, who bad personally promised the libelants to pay for a previous
loss through the breach of a charter-party, the agents not being owners nor
personally liable for the damage aside from the new promise, held, upon excep-
tions to the libel, that the agents' personal contractwas not a maritime contract
of which the admiralty had jurisdiction.

S. SAME-CONSIDERATION-NoVATION.
In,a case of novation it is not sufficient, to make the new promise a maritime

contract, that the consideration of the former contra.ct Qf liability W&II mari-
time.

In Admiralty. Exceptions to libel.
Beebe ft Wilcox, for libelants.
Butler, Stillman ef Hubbard, for respondents.
BROWN, J. The libel alleges that in the month of February, 1881,

the libelants chartered the British bark Ashur for a. voyage from Saint
Mary's, Georgia, to Honfleur, France j that said vessel was to make
a voyage to Brazil, and thence to proceed in ballast to Saint Mary's,
instead of which she took a cargo of merchandise in Brazil and pro-
ceeded to New York; that by such deviation in her course and her
breach of contract the libelants sustained a loss of £60 sterling; that
the respondents, composing the firm of Patton, Vickers & Co., of the
city of New York, representing the said bark in this city, thereupon
agreed to pay to the libelants for such' damage the sum of £55 ster-
ling, which has been demanded of them and payment refused, The
respondents except to the libel on the ground that it does not show
any cause of action within the admiralty jurisdiction of the court..
The decision must turn wholly upon the question whether the re-
spondents' contract was or was not a maritime contract. Nothing
in the libel the inference that the respondents were under
any legal obligation to pay the damages sustained by the breach of
the charter-party. There is no allegation that the charter-party was
executed by the respondents, or that they were owners of the bark,
or Of any part of it. Their only relation to the bark appears to have
been that they were her agents in New York. This did not impose
upon them any liability for her previous breaches of contract. The
only foundation of this action, therefore, is the new and independent
promise, on their part, alleged in the libel, to pay the libelants for
the previous debt of the ship and of her owners. It does not appear
whether or not the debt of the ship and of her owners was discharged,
or intended to be discharged, by this new and independent promise
of the respondents. If it was not discharged, the libelants' remedy'
against them remains still available. If the former debt was dis-
charged, then it is a case of novation, in which the only relation ot
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the prior debt to the new obligation is that the former furnishes the
consideration of the latter. This original consideration, though in
itself a maritime consideration, is not sufficient to make such a new
and independent contract a maritime contract. "To be a maritime
contract," says STORY, J., in Thackarey v. The Farmer, Gilp. 524,
"it is not enough that the subject-matter of it, the consideration,
• • • is to be done on navigable waters." And in the case of
The Oenturion, 1 Ware, 479, WARE, J., says:
".Although the admiralty has a general jurisdiction over maritime con-

tracts and quasi contracts, and things done on the sea, it does not follow
that the payment of a debt in every form which it may assume can be en-
forced in the admiralty simply because it originated in a contract, or in the
performance of a service which was within the jurisdiction of the court.
While the original cause or consideration subsists and is in force, the party
may have his remedy in this court; but when that is extinguished, and the
debt passes into a new form by what, in the civil law, is called a novation,-as
when the creditor receives a bond for the sum due, or a negotiable note or
bill of exchange is taken as payment, and as an extinguishment of the debt,-
it will not be contended that the admiralty has jurisdiction to enforcE1 the
payment of the debt in its new form. Ramsay v. .Allegre, 12 Wheat. 611."
The boundary between contracts maritime and not maritime i!J

often difficult to determine. In this case, as the respondents were
under no liability for the original debt of the ship, and as the con-
tract has no other maritime feature than the previous maritime obli-
gation serving as its consideration, I think the defendant's new obli-
gation in this case is not such a one as can be deemed to be a
maritime contract, so as to bring it within the jurisdiction of the ad-
miralty. The objections are therefore sustained, and the libel dis-
missed.

THlll LILIAN M. VIGUS, etc.

(DiBtrict Oourt, 8. D. New York. December 22, 1884.)

L WHARF-MOORING VESSELS-POUNDING.
A vessel moored Qutside of another in an exposed situation, where, In case

. of a storm, she is liable to do damage by pounding, is bound to use reasonable
diligence in watching for the approach of danger, and when dange!' is immi-
nent to take all effective and prompt means that may be at hand to aven
damage.

2. BAME-GALE-PRECAUTIONB-DA:M:AGES.
The bark L. M. V., being thus moored at Weehauken, the captain knowing

the danger from a north-east gale, held liable for damages done in the forenoon
in a gale of extraordinary violence, there being means in the morninp; of re-
moving the vessel to a safe place, or of stretching a warp to diminish her
pound;ng against the libelant's veasel, although, in the height of the gale, it
was tOd late to do either.

In Admiralty.
Benedict, Taft (f Benedict, for libelant.
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Scudder ct Carter and Geo. A. Black, for claimants.
BROWN, J. On the twenty-ninth of March, 1881, the bark Lilian

M. Vigus, in ballast, was taken to the Standard Oil Company's docks
at Weehauken, to be loaded. Along the north side of the middle
dock lay the ship Wendt; outside, and 40 feet astern of her, lay the
libelant's ship Castine. The Vigus, on arrival there, was assigned a
"stage berth" outside of and between the Castine and the Wendt.
As thus moored, about one-third of her length aft lapped the fore part
of the Castine, and the Vigus' bows lapped the starboard quarter of
the Wendt. The Vigus was made fast to the two ships inside of her.
That night the wind freshened. By 6 o'clock in the morning, when
the captain of the Vigus came on deck, it was blowing a common gale
from the north to north-east. The middle dock was about 900 feet
long; the north dock, about 160 feet above it, was but 400 feet long.
The Castine's bows were somewhat outside of the line of the north
dock, so that she and the Vigus were exposed to the full force of the
north-easterly gale. The wind increased until, between 10 and 11 A.
U., it reached the extraordinary violence of 48 miles per hour. At
7: 12 A. M. it was 32 miles per hour. The fenders of the Vigus, placed
between her and the Castine, were crushed and broken; others from
the Castine were injured, and both ships suffered from the pounding of
the Vigus in this situation. This libel was filed to recover for the
damage done to the Castine.
The defense is, in substance, inevitable accident; that the Vigus

took the usual precautions, and used all reasonable diligence and ef-
fort to prevent the injury; and that it was occasioned solely by the
extraordinary and unexpected violence of the gale. If upon the evi-
dence I were convinced that such was the fact, I should hold the
bark absolved. The Grace Girdler, 7 Wall. 203; The Morning Light,
2 Wall. 560; The Austria, 14 FED. REP. 298. But upon the evidence
before me I do not think the Vigus has shown that all reasonable
diligence and effort were made by her to avoid this damage. The
berth which she occupied was known to her captain to be a dangerous
one in an easterly wind; it was a matter of special conversation and
comment between him and the captain of the Wendt the day before.
Damage was known to hava been suffered there previously in the same
situation. Full knowledge of the danger, and of the fact of previous
damage, made it incumbent upon the master of the Vigus to be alert
in watching for the approach of danger; and, when its approach was'
imminent, to take all effective and prompt means that might be at
hand to avert damage. During the night the wind was found to
be freshening; at 6 in the morning, when the captain came on deck,
it was already blowing a common gale. The danger was then ob-
vious, and it was the captain's plain dnty to take immediate steps
to have his vessel kept off from the Castine by a warp. if that were
practicable; or, if that were not practicable, then to have his vessel
removed to a safer place. There is no reason to suppose. the.


