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the petitioner, Wan Yin, who is the proprietor of a wash-house in
Portland, refused to pay the quarterly license of five dollars when de-
manded by the police, and on January 20th was on that account con-
victed of a violation of the ordinance in the police court, and sen-
tenced to pay a fine of $15 therefor, and in default of payment
thereof was committed to the city jail for seven days. The peti-
tioner sued out a writ of ha,beas corpus to be delivered from the im-
prisonment. The return of the chief of police, S. B. Parrish, contailHI
the facts abovestated,to which there was a demurrer by the peti-
tioner.
On the argument coun sel for the petitioner contended that the

power "to regulate" laundries did not include the power "to license"
the same; and if this were otherwise, that the power "to license" does
not include the power "to tax," but only the right to charge a reason-
able fee for issuing the same, and insisted that _a fee of five dollars
a quarter for a license to keep a wash·house is manifestly a mere pre-
tense for imposing an onerous tax on the business. On the contrary,
counsel for the respondent contends that the power "to regulate" in-
cludes the power "to license," and while he admits that it does not
include the power "to tax," he insists that the sum required of the
petitioner is not a tax but only a license fee, and that the judgment
or action of the council in fixing the amount of such fee is not open
to inquiry or question in the courts. Counsel also contends that if
the power "to regulate" a wash.house, contained in subdivision 23
aforesaid, does not include the power "to license" the same, then such
power is given by subdivision 37 of the same section, which author-
izes the council "to license and regulate all such callings, trades, and
employments" not prohibited by law, "as the public good may re-
quire;" and that even the power "to tax" the business of keeping a
wash-house is contained in the last clause of subdivision 3 of said sec-
tion which authorizes the council "to license, tax, regulate, and re-
strain all offensive trades and occupations."
In support of the proposition that the power to regulate a wash-

house does not include the power "to license," counsel for the peti-
.tioner cites Burlington v. Bumga'rllner, 42 Iowa, 673; Com. v. Stod-
der, 2 Cush. 562; St. Paul v. Traeger, 25 Minn. 248; Corvallis v. Car-
lile, 10 Or. 139; Dttmham v. Rochester, 5 Cow. 464; Barling v. West,
29 Wis. 314; Dill. Mun. Corp. § 361. While counsel for the respond-
ents cites to the contrary Burlington v. Lawrence, 42 Iowa, 681; Chi-
cago P. d P. Co. v. Chicago, 88 Ill. 221; State v. Clarke, 54 Mo. 17;
Welch v. Hotchkiss, 39 Conn.HO; Cincinnati v. Bu.ckingham, 10 Ohio,
527; Dill. Mun. Corp. § 91. Some of these authorities are flatly
contradictory of others on this point, but the difference in the con-
clusion reached in the most of the cases is largely attributable to a
difference in the circumstances.
The words "to control" and "to regulate," ex vi termini, imply to

restrain, to check, to rule and direct. And, in my judgment, the



1'lIE LAUNDRYLIOENSJ!l OAD. 'l03

power to do either of these implies the right to license, as a eonvenient
and proper means to that end. A license is merely a permission to
do what is unlawful at common law, or is made so by some statute
or ordinance, including the one authorizing or requiring the license.
By this means the persons or occupations to be regulated are located
and identified, and brought within the observation of the municipal
authorities, so that whatever regulations are made concerning them
may be the more easily and certainly enforced, including the giving
of security for their observance before even the license is issued.
The authority of the national government, like that of a municipal
corporation, is limited to the powers expreSsly granted in the consti.
tution, and such implied powers as may be necessary and convenient
to the due execution of the former. And yet, under the power "to
regulate" commerce, congress may and dMsprovide for licensing the
instrumentalities thereof, as pilots,engineers,Indian traders,
and the like. License Tax Gases, 5 Wall. 470.
When an express authority to license is given, it may be a question

whether it is intended for the purpose of revenne or regulation. But
as a municipal corporation has no authority to impose a tax other·
wise than in purspance of an express grant of power to that effect,
or a clear and necessary implication from an express grant, a power
to license should be used only for regulation, unless there is some·
thing in the language of the grant or the circumstances of the case
clearly indicating that it was also intended to be used for the purpose
of revenue. Cooley, Tax'n, 408. But where, as in this case, the
power to license is not expressly but only implied as a means
of regulating the subject, it cannot be used for anything else; in
other words, while the power to license may be inferred from the
power to regulate, the power to tax cannot; and this is candidly ad·
mitted by the learned counsel for the respondent. It follows that if
the sum required of the petitionel' by this ordinance is intended for
revenue, and not merely regulation, the same is so far void. A fee
may be required for a license issued merely as a means of regulation,
but the amount must not be more than isuecessary to cover the cost
of issuing the license and the incidental expenses attending the reg.
ulation of the business. But the presumption is that the fee pre.
scribed is reasonable, unless the contrary plainly appears. Cooley,
Tax'n, 408-410; Dill. Mun. (3d Ed.) § 358.
The conclusion already reached, that. the power "to regnlate" in-

cludes the "power to license," makes it unnecessary to consider
whether a license could be required of the keeper of a wash-house un-
der the general language of said subdivision 37. As a rule, "a general.
welfare" clause of this kind cannot be construed as applicable to any
subject that is elsewhere otherwise specially provided for. Dill. Mun.
Corp. (3d Ed.) §§ 315, 316. Nor can the trade or occupation of wash-
ing clothes be considered "offensive," so as to bring it within the op.
eration of the last clause of said subdivision 3. In the common ae·
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ceptation of the phrase, washing is a useful and inoffensive occupation,
unless it is made offensive by the fact that the labor is here princi-
pally performed by the Chinese. But while this circumstance may
excite race prejudice, it by no means makes the business "offensive"
to the senses. It may be admitted that the immediate vicinity of a
wash-house is not the most desirable location for a residence or some
kinds of business, and therefore those who can afford it will gener-
ally seek some more costly or secluded location. But if this makes
an occupation "offensive," within the meaning of the statute, a major-
ity of the occupations, and a large portion of the residences of thEl city,
are so. The Laundry Ordinance Case, 7 Sawy. 529j S. C. 13 FED.
REP. 229. Besides this clause is another general one, leveled at "all
offensive trades or occupations," while specifying none, and must,
according to the rule, be construed as not applicable to any subject
already specially provided for, as this is.
It only remains to consider whether the sum of $20 a year, pay-

able quarterly, is a license fee or a taxj a reasonable sum imposed
on the petitioner to meet the probable expenses of the regulation, or
an arbitrary one for the purpose of revenue. It is difficult to'see how
there can be any special or extraordinary expense dependent upon
this regulation, except that for issuing and recording the and
certainly the sum of one dollar is amply sufficient for that. If the
license and fee therefor is merely required as a means of regulation,
there is no use of going to the trouble and expense of repeating the
operation four times a year. An annual license is sufficient for all
purposes of regulation, and nothing more is usually required for that
purpose. But the provision requiring the license to be taken out
quarterly is tltrongly suggestive of revenue rather than regulation.
There is nothing in the business or proposed regulations for which
the city is likely to incur any special expense. The provisions con-
cerning the regitlter and draiuage are simple matters, and do not re-
quire any addition to its police forcej while the provision requiring
connection to be made with a sewer or cess-pool for the purpose of
drainage is nothing more than is or ought to be applicable to every
house in the city.
[n Ash v. People, 7 Cooley, 347, it was held that the council of De-

troit, under the power to license and regulate the sale of meats, might
charge a fee of $5 for such license for, as I infer, the period of one year.
And the fee in this case should certainly be no more than in that. In
Duckwall v. New Albany, 25 Ind. 283, it was held that the defendant,
under the power "to regulate" ferries having a landing within its
limits, could not charge a fee of $300 for a license therefor. Now,
$300 per annum for a license to run a ferry on the Ohio river at New
Albany, in 1865, was probably a smaller compensation relatively than
$20 a year for keeping a wash-house in Portland. There are other
cases, as, for instance, Boston v. Schaffer, 9 Pick. 419, and Burlington
v. Putnam Ins. Co. 31 Iowa, 102, in which comparatively high fees


