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extensive powers. There is, however, no question of this character
now before the court.

In a supplemental brief submitted for the defendant, the proposi-
tion is advanced, that notwithstanding the refusal of the distriet court
in the original proceedings to grant a certificate of “reasonable cause,”
under section 970, Rev. St., this court may now certify “that there
was probable cause for the act done by the collector,” under section
989. There is very serious doubt whether this position ean be sus-
tained. To assert that there is probable cause for an act which
is without reasonable cause certainly seems paradoxical. If the act
is illegal, irrational and unjust; if there is no cause for it dictated
by reason; no cause of sufficient importance to satisfy a reasonable
man, it ean bardly be maintained that a person guilty of such an act
has probable cause for what he does. To hold otherwise would lead
the court to the illogical conclusion that a seizure made without rea-
sonable cause, may yet be a seizure the justice of which is suscep-
tible of proof, a seizure having a preponderance of argument in its
favor, a seizure “supported by evidence which inclines the mind to
belief.” 1Itis thought that a result favorable to the defendant’s theory
in this regard, can be reached only by a process of reasoning so at-
tenuated, that a distinction, if discovered, would in all probability be
too infinitesimal for practical application. But, even conceding that
the action of the distriét court is not conclusive, it is sufficient upon
this branch of the motion to say that there is nothing of which to
predicate a certificate of probable cause, there is no evidence, prop-
erly before the court, bearing upon this question in any appreciable
degree. For these reasons I am constrained reluctantly to refuse the
certificate.

Loxpon Guaranty & Accmext Co. v. GEDDES.
(Cireudt Court, N. D, Illinods. 1885.)

CaP1A8 AD RESPONDENDUM — ILLINOIS-—CONSTITUTION AND STATUTE—QRUARANTY
CoMPANY—ARREST OF DEFAULTING EMPLOYE—BAIL.

A guaranty company that issues a policy to a foreign corporation, guaran-
tying it against Joss by reason of the dishonesty or want of fidelity on the part of
an agent employed by it in the state of Illinois, who has also given the em-
ploying corporation & stipulation that he will save it harmless against any losg
sustained by reason of the policy, in the event of embezzlement by such em-
ploye from the employing corporation, and payment by it of the Joss thus sus-
tained, as stipulated in the policy, is ent1tled on affldavit showing such facts,

to the issue of a capias ad respondendum agamst the employe and ke will not be
entitled to discharge on common bail.

On Motion to Quash.
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BrooeETT, J. This is a motion to quash the capias and discharge
on common bail, upon the ground that the affidavit filed does not show
a case which anthorizes the issue of a capias. The facts set out ix
the affidavit are briefly these: The plaintiff is a corporation created
in Epgland, with authority to insure employers against loss by rea-
son of the want of integrity, fidelity, or misconduct of employes. It
is stated in the affidavit that the defondant was an employe of the
Grand Trunk Railway Company as tuciv outside ticket agent at Orella,
province of Ontario; that, at the request of the defendant, the plain-
$iff issued to the Grand Trunk Railway Company its policy, wherein
it guarantied the railway company against any losses it might sus-
tain by reason of the want of fidelity or honesty of the defendant,
as such employe of the railway company, to the extent of $800; that
before the issue of this policy the defendant signed a written agree-
ment by which he stipulated that he would himself save the plaintiff
harmless against any loss plainfiff might sustain by reason of the
policy; and also that any account stated by the general accounting
officer or auditor of the railroad company should be conclusive against
the defendant as to the amount of any defalcation of defendant that
the plaintiff might be compelled to pay. The affidavit further states
that the defendant, after the issue of this policy, embezzled money
to the amount of $546, which came into his hands as such agent and
employe of the Grand Trunk Railway Company, and that the plain.
tiff paid the same, and now seeks to recover, or is about to bring a
suit to recover, that amount from the defendant.

The only question raised is whether this shows such a case of frand
as justifies the issue of a capias. It is very clear there would be no
liability for the amount claimed in this case but for the embezzle-
ment of the defendant as charged. If this defendant had faithfully
and honestly performed his duty to the railway company, the plain-
tiff would have had mno cause of action against him; and I take it
there can be no legal difference in the relation which this guaranty
company sustains to the defendant, and the relation which a surety
on his bond would have sustained. If he had asked a person to be-
come surety on his bond, and then embezzled the money of his em-
ployer, and the surety had been compelled to pay it, it would not lie in
the mouth of the defendant to say that the liability to the surety did
not arise out of a fraud. I find no special authority on this question.
This, class of contracts is new, and I do not find that they have been
very much before the courts asyet; but it seems to me so clear there
is hardly room for a doubt that there would have been no right of
action but for the fraud of the defendant, and it seems to me his
surety should have the same remedy as the original employer would
have. The surety stands in the shoes of the employer, and has a
right to be subrogated to all the rights of the employer in the pros-
ecution of dishonest employes.

The case is largely analogous to the very numerous class of cases

.
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that oceur in our udmiralty courts, where insurance companies are
subrogated to the place of the insured in cases.of fraud or negligence
on the part of other parties, whereby losses occur to ships for which
an insurance company is liable and compelled to pay under its pol-
icies. Further than that, it seems to me there is a principle of pub-
lic interest involved in this question that should entitle this plaintiff
to all the remedies that the ecmployer would have. We all know that
in cases of large corporations, whose sole business it is to make,
handle,and disburse money for the benefit of their stockholders, or par-
ties interested in their earnings, if they get their money from the sure-
ties of their dishonest employes, they will not prosecute the employe
either civilly or criminally. They will simply stand on their bond,
and, if they get the money from the surety, they leave the punish-
ment of the dishonest servant to the man who has suffered, rather
than spend their money in prosecutions which either directly or in-
directly may punish the wrong-doer; and inasmuch as we know that
it is almost the universal eustom for bankers, railroad companies, and
all large corporations, employing numerous agents and servants, who
handle their funds in one capacity or another, to exact a bond, whether
it may be such a policy as this or the ordinary bond, it seems to me
the common dictates of public policy should give to the sureties of
such employes the same remedy that the defrauded employer would
have. The constitution and statutes of Illinois authorize the issue
of a capias ad respondendum upon the filing of an affidavit showing
that the defendant “fraudulently contracted the debt or incurred the
obligation” respecting which the suit is brought, and there seems to
me no room for question, as the record now stands, that defendant
fraudulently incurred the obligation he is now under to make good
this defalcation to the plaintiff. The motion to discharge on com-
mon bail is overruled.

Unirep States v. Vax VLIET.

(District Court, E. D. Michigan. January 5, 1885.)
1
CRIMINAL LAw-—ILLEGAL PENsioN FEEs—REV. St. § 5485,
A prosecution for a violation of Rev. 8t. § 5485, in demanding and receiving
8 greater compensation for services in procuring 'a pension than is allowed by
law, cannot be maintained for any offense committed prior to July 4, 1884.

"On Demurrer to Information.

Defendant was prosecuted by information of the district attorney
for a violation of Rev. St. § 5485, in demanding and receiving a
greater compensatlon for his services and instrumentality in prose-
cuting cerlain claims for pensions than was allowed by law. Defepd-
ant demurred upon the ground that the law fixing the compensation
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