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financial officer of the defendant asking information if the bonds were
good and all right. And, after he was informed the bonds wel"6 in
litigation, he took $5,500 more of the bonds, and thereafter surren·
dered $3,000 of those he took on the earlier occasion. He testified to
a subsequent sale of all the bonds to the plaintiff in this suit, which
was obviously a merely colorable sale, although he represented it as
a regular business transaction. Davis was not produced as a wit.
ness, nor were any of the parties produced of whom, according to
Post's testimony, he made inquiries before taking the bonds. The
bona fides of his acquisition of the bonds was left to rest on his un·
supported testimony.
Upon this case the conrt refused to rule, as matter of law, that Post

was a bona fide purchaser of the bonds, and left the question as one
of fact to the jury. This was not error, because the jury were at
liberty utterly to reject his testimony as incredible, although he was
not impeached or contradicted by direct evidence. It was enough to
authorize the jury to do this, that there was some intrinsic improba.
bility in Post's narrative, and he had shown himself unworthy of
credit by his attempt to falsify the transaction respecting the sale of
the bonds made by him to the plaintiff. Harding v. Brooks, 5 Pick.
245; Elwood v. W. U. Tel. Go. 45 N. Y. 549; Kat'anagh v. Wilson,
70 N. Y. 177; Gildersleeve v. Landon, 73 N. Y. 609; Koehler v. Ad--
ler, 78 N. Y. 287.
The motion for a new trial is denied.
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PRACTICE-SERVICE ON FOREIGN CORPORATION-REv. ST. +739.
A foreign corporation is not" found" within a district, within the meaning

of section 739 of the Revised Statutes, for the service of process, when its presi-
dent comes temporarily into such district upon the business of the corporation,
such corporation having no office or place of business therein, and not haVing
transacted any business therein, except that which the president came to settle.

At Law.
Martin d; Smith, for plaintiff.
MacFarland, Reynolds et Harrison, for defendant.
WALLACE, J. The question raised by this motion is whether

diction is acquired in an action brought against a foreign corporation,
by the service of process on its president while in this district, 1101·
though the corporation has no office or place of business within this
state, and is not engaged in business here, except that it has made
occasionally a purchase of goods by sending an agent here for that
purpose. Its president came here to adjust a controversy between
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it and the plaintiff growing out of such a purchase, and was then
served with the summons in this action. Stated in another form the
question is whether a foreign corporation is "found" here, within the
meaning of section 739, Rev. St., for the service of process, when its
president is temporarily here upon the business of the corporation.
Jurisdiction of the person is acquired by the courts of the United
States only when the party sued is an inhabitant of or found within
the district where the writ is served; and the laws of the state can
neither extend, nor the conditions upon which jurisdiction
depends.
It was intimated in Merchants' Manuf'g Co. v. Grand Trunk Ry.

Co. 13 FED. REP. 358, that a commercial corporation be deemed
constructively present, for the service of process upon it, outside the
state of its incorporation, wherever it has property and carries on its
operations by its agents; but the point was not decided because it was
not necessary to decide it in that case. Some of the authorities upon
the subject are cited in the opinion in that case. When a corpora-
tion has so far identified itself with a locality beyond the state of its
creation and domicile as to be found there for practical business pur-
poses, it is reasonable to treat it as there also to respond to its obli-
gations when called upon to do so in the courts of that locality. Ac-
cordingly, the tendency of later judicial opinion is in favor of relaxing
the strictness of the former rule that process against a corporation
must be served on its head or principal officer within the jurisdiction
of the sovereignty where this artificial body resides. The inconven-
ience and practical injustice of permitting corporations to invoke the
comity of a foreign state, for the exercise of their franchises and the
transaction of their business, and at the same time to obtain exemp-
tion from suit, have been met by legislative enactments in many
states authorizing the service of process, in such cases, upon the
agents of the corporations. The judgments obtained in suits thus
commenced by service upon such agents, pursuant to the laws of the
state, are valid everywhere, provided the corporation was engaged in
business in the state, and service was made upon an agent there, ac-
tually representing the corporation at the time.
The Code of Civil Procedure of this state provides that an action

may be commenced against a foreign corporation by delivering a copy
of the summons to the president, secretary, or treasurer thereof.
Section 432. As construed by the highest court of the state, this
statute permits effectual service to be made, although tbe officer served
is not here in his official capacity, or in the business of the corpo-
ration. Pope v. Terre Haute Oar Co. 87 N. Y.137. Sucb a law was
characterized in Moulin v. Trenton Ins. Co. 24 N. J. Law, 222, 224,
as "so contrary to natural justice and to the principles of interna-
tional law, that the conrts of other states ought not to sanction it."
It is quite clear that service of process upon an agent of a foreign

corporation while merely casually present in the state is not equiv-
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alent to a personal service upon an individual in conferring jurisdic-
tion upon a court to render a personal judgment; and such a judg-
J.Oent would be treated as void for want of jurisdiction by other
tribunals than those of the state where it was obtained. The au-
thorities ma.y be found in the note to section 522, Mor. Priv. Corp.
The subject has recently been considered by the supreme court of the
the United States in St. Olair v. Oox, 106 U. S. 350, S. C. 1 Sup. Ct.
Rep. 354, and Mr. Justice FIELD, speaking for the court, said:
"We are of opinion that, when service is made within the state upon an

agent of a foreign corporation, it is essential, in order to support the juris-
diction of the court to render a personal judgment. that it should appear some-
where in the record that the corporation was engaged in busines in the state."

A corporation ought not to be deemed "found" within the meaning
of section 739, unless it is so far constructively present at the place
where its agebt is served with process that a judgment against it
would be respected everywhere and be full force and efficacy
in other jurisdictions. Where a corporation is not engaged in busi-
ness in this state there is no room for implying its consent to come
here to litigate with a citizen of this state or of a foreign state.
In this case the president of the defend'ant was here in his repre-
sentative character, but the corporation had never been practically
engaged in business here. It had made purchases here occasionally,
but it could have made them by correspondence as well as by the pres-
ence of its agents here. If the purchases had been made by corre-
spondence it could be as logically urged that the corporation was en-
gaged in business here as it can be now. Instead of writing, its agent
came here in person. As it has never kept an office here, or carried
on any part of its business operations here, or been engaged in any
business here, which required it to invoke the comity of the laws of
the state, it was not "found" here for the purpose of being sued.
The motion to vacate the service of the process is granted.

FRERICHS v. COSTER.

(Uireuit (Jowt, S. D. N6'IJJ York. January 10.1885./

1. INTERNAL REVENUE-SEIZURE OF PROPERTY-REV. ST. § 989-CERTIFICATE OF
PllOBABLE CAUSE.
The court is not justified in grantinp; a certificate pursuant to Rev. St. § 989,

that a collector of internal revenue, who seized the property of the plaintiff
upon the pretense that he was unlawfully carrying on the business of a distiller,
"acted under the direction of the secretary of the treasury, or other proper
officer of the government," when it appears that he acted pursuant to the re-
quest of a revenue agent who was instructed to make the request by the chief
clerk of a supervisor.


