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the judgments of those tribunals; and yet the review of those judg-
ments may, possibly, be needed for a just accounting between the
parties. 1f is therefore ordered, adjudged, and decreed that the bill
be dismissed, with costs, without prejudice to any rights that the
parties may have in the final administration of the trust devolved on
George Oyster by the deed from Simon K. Oyster, dated February 10,
1881, and the contract of March 3, 1868, executed by George Oyster,
D. K, Oyster, M. Oyster, Charles Oyster, and Margaret Oyster.

Barry ». Missoury, K. & T. Ry. Co.

(Circuit Court, 8. D. New York. 1884.)

RarLroaDp Boxps.
Bill dismissed, because of defect of parties; following Morgan v. Kansas Pae.
Ry. Co. 21 Blatchf. 134; 8. C. 15 FEp. Rep. 55. :

In Equity.

Anderson & Man, for complainant.

Dillon & Swain, for defendant.

Warnacg, J.  This case cannot be distinguished from that of Mor-
gan v. Kansas Pac. Ry. Co. 21 Blatchf. 134, 8. C. 15 Fep. Rep. 55,
and the question whether the trustee for the bondholders, named in
the mortgage, is a necessary party to a suit to compel the mortgagor
to apply its net earnings to the payment of the bonds, is therefore not
an open one in this court. The demurrer is sustained which alleges
a defect of parties. There are no merits in the other grounds of
demurrer. ’

Leave is granted fo complainant to amend his bill within 80 days,
upon payment of costs of the demurrer.

Sanowice Manuvr'a Co. v. WrierT and others.
(Cércuit Court, N. D, Iowa, W. D, October Term, 1884.)

1, FRAUDULENT CONVEYANCE—RIGHT OF ASSIGNEE TO BET AsiDE-—CoMMON-Law
DoCTRINE. ]

At common law the right of a creditor to attack and set aside a conveyance
made by his debtor, on the ground of fraud, did not pass to an assignee or
trustee appointed by the debtor.

2. SAME—STATUTE OF lowa. : -

This right is not conferred on the assignee by the Iowa statute regulating as-

;ignnmerats for the benefit of creditors. Rumsey v. Town, 20 FEp. REP. 558,
ollowed, v
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3. SAME—MoRTGAGE—FORECLOSURE,
An assignee for the benefit of creditors, in Iowe, may defeat the enforcement
of a mortgage against reaity, the title to which is in him, by showing that the
mortgage executed by the assignor is a mere sham, and in fraud of his creditors.

Bill for Foreclosure of Mortgage.

Cole, McVey & Clark, for complainant.

Zane & Hellsall and Joy, Wright & Hudson, for defendants.

Sairas, J. In this cause complainant filesits bill for the foreclos-
ure of a mortgage executed by John Wright and wife under date of
November 2, 1883, upon the south half of block No. 7, in the town of
Odebolt, Sae county, Iowa, and given to secure payment of the sum of
$2,800, payable on the fifteenth day of January, 1884, as evidenced by
a promigsory note for that sum, payable to the order of Nelson Wright.
Complainant avers that the note and mortgage were indorsed and
transferred to it for a valuable consideration by Nelson Wright, and
that the sum secured thereby has not been paid. To this bill John
Wright and wife, Philip Schaller, and others are made parties defend-
ant. Schaller files an answer in which he avers that on the fifth day of
November, 1883, John Wright executed a general deed of assignment
of all his property, for the benefit of creditors, to Nelson Wright, who
refused to accept the trust created by the deed, and thereupon said
Schaller was appointed assignee by the district court of Sac county un-
der the provisions of the statute of Iowa; that when said John Wright
executed the mortgage to Nelson Wright he was then contemplating
making an assignment; and that the note and mortgage given to Nel-
son Wright were without consideration, and were given to cover up
his property, and to defraud his creditors, and for that sole purpose;
and that in furtherance of such fraudulent purpose they were after-
wards transferred to complainant, and prays that the same be de-
clared to be fraudulent and void. To this answer complainant ex-
cepts, on the ground that Schaller cannot, as assignee, for the benefit
of creditors, question the conveyance made by his assignor; that as
assignee he stands in the shoes of the assignor, and cannot be heard
to say that the mortgage is {raudulent.

At common law the right of a creditor to attack and set aside a
conveyance made by his debtor on the ground of fraud, does not pass
to an assignee or trustee appointed by the debtor. In some states
this right is by statute conferred upon the assignees. Whether the
Iowa statute, regula‘ing assignments for the benefit of creditors, con-
ferred this right upon the assignee was considered and decided in the
case of Rumsey v. Town, 20 Fep. Rep. 558, and 1 see no reason to
change the views therein expressed. The case at bar, however, does
not present the simple question of the right of an assignee to recover
property fraudulently conveyed away by his assignor. In this case
the title to the realty covered by the mortgage passed by the deed of
assignment to the assignee. Complainant now seeks to procure a
decree for the sale of the realty, and to that end makes the assignee
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a party defendant. If the allegations of this answer are frue, com-
plainant is seeking the aid of a court of equity to consummate a fraud,
and to deprive the creditors of the mortgagor of the benefit of property
which should justly be applied to the payment of the debts due these
creditors. The question is not whether the court will aid the fraud-
ulent grantor or his assignee in recovering back property conveyed
away for the purpose of defrauding creditors, but whether it will aid
the fraudulent grantor in his efforts to secure the fruits of the fraud-
ulent transaction to the injury of the inncecent creditors.

The usual rule, as between parties to a fraud, is that courts will
not aid either party. Under this rule, should not a court of equity,
in a case brought by the fraudulent mortgagee directly against the
mortgagor, to foreclose a mortgage given without consideration, as a
mere cloak to protect the property against creditors, refuse its aid, as
a decree of foreclosure and sale under it would only consummate the
fraud, and enable the guilty parties to effectually defeat the rights
of creditors? The general rule is, that ha who has voluntarily aided
in the perpetration of a fraud by another shall not be permitted to
obtain a profit thereby against those who have been thus defrauded.

In the case at bar, as aiready stated, the fitle to the realty in.
cluded in the mortgage, passed by virtue of the deed of assignment
to the assignee, who holds the same in trust for the benefit of cred-
itors. It is the duty of the assignes, in the performance of his trust,
to defend this property against all unjust, adverse claims. He takes
the property not as a purchaser, but subject to all rights and equities
subsisting against it in favor of third parties, and in that sense he is
said to succeed only to the rights of his assignor. If the mortgage
in question was in fact given to secure an actual indebtedness, so
that, as between the mortgagee and mortgagor, it is valid and bind-
ing, then the assignee could not defend against it, on the ground that
it was for any reason invalid against creditors. The right of ered-
itors to attack a mortgage as fraudulent, growing out of equities ex-
1sting in their behalf, does not pass to the assignee, in the absence
of statutory provisions to that effect, and none such are found in the
statutes of Jowa. In the present case, the right of the assignee to
defend against a foreclosure of the mortgage is not based upon a
transfer of the rights and equities of the creditors, but upon the fact
that the title of the property has been vested in him in trust for the
creditors, and that, having accepted the trust, he is charged with the
duty of protecting the property against all fraudulent claims.

Ar is said by the supreme court in Clements v. Moore, 6 Wall.
299,

“The cardinal principal in all such cases is that the property of the debtor

shall not be diverted from the payment of his debts, to the injury of his cred-
itors, by means of fraud.”

Should it be held, in the present case, that the assignee cannot de-
feat the enforcement of the morigage against the realty, the $itle of
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which is in the assignes, by showing that the mortgage is a mere
sham, given without consideration, and in fraud of creditors, then,
indeed, the property would be most effectually diverted from the pay-
ment of the just debts due creditors, and the court would be enabling
the wrong-doer to reap the benefit of his fraud, Reasoning which
leads to such a result must be essentially wrong, involving the mis-
application of principles intended to defeat fraud in such a way as
to make them the means of accomplishing that which it is their very
purpose to defeat.
The demurrer to the cross-bill is therefore overruled.

Traory v. Town or Parres.
(Cerevit Court, N. D. New York. January 7, 1885.)

1. MuxrcipAL BoNDs — FRAUDULENT Issug — BoNA FipE HOLDER -- BURDEN OF
Proor.
‘When it appears that municipal bonds were fraudulently issued, the burden
is cast on the holder to show that he is a holder in good faith, and for value,

2. BAME—CREDIBILITY OF WITNESS—PROVINCE OF JURY,

The jury are at liberty to reject the testimony of a witness as incredible, al-
though he is not impeached or contradicted by direct evidence where thereis
some .intringic improbability in his narrative, and he has shown himself un-
u;lorthy of credit by his attempt to falsify « collateral transaction involved in
the suit.

3. BAME~NEW TrIAL REFUSED.

Upon the evidence in this case, %eld, that the court properly submitted the
question as to whether plaintiff was a dona fide holder of the municipal bonds
in suit to the jury as one of fact, and that their verdict was sustained by the
evidence, and that a new trial should not be granted.

Motion for New Trial.

Edward B. Thomas, for plaintiff.

Comstock & Bennett, (H. V. Howland, of counsel,) for defendant.

WaLracg, §.  The plaintiff contends that Post was a bona fide holder
of the bonds in suit, and the plaintiff, who acquired title from him,
was entitled fo stand on Post’s title, notwithstanding the bonds were
illegally created by persons who assumed authority to represent the
defendant. When it appeared that the bonds were issued in fraud
of the rights of the defendant, the burden was cast upon the plaintiff
to show that he was a holder in good faith, and for value. Bailey v.
. Town of Lansing, 13 Blatehf. 424. He attempted to do this by show-
ing that Post was such a purchaser. Post was produced as a witness
for the plaintiff, and testified that he took $6,000 in amount of the
bonds, as collateral to a loan of $2,000, made to one Davis at the
time, and without any information of the invalidity of the bonds. He
was a banker, and made inquiries about the bonds of other bankers
before taking them. It appears that two days later he wrote to the




