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CranstoN 2. A Carco or Two HunprED AxD Firry Toxs or Coan.

(District Court, D. New Jersey. December 26, 1884.)

1. SHIPPING—LIEN FOR FREIGAT—UNCONDITIONAL DELIVERY 0F CARGO.

A ship-owner’s or a master’s lien for his freight depends upon his detention
of the goods until the payment is made, and if he delivers them to the con-
signee voluntarily, and without notice that he looks to them for the freight and
charges against them, he loses all right to enforce a lien upon them by a pro-
ceeding in rem. :

2. BAME—DISTINCTION BETWEEN DISCHARGE AND DELIVERY oF (ARGO.

There is a difference in law between the discharge of a cargo and its delivery.
It may be discharged, but cannot bedelivered, unconditionally, without divest-
ing the vessel’s lien thereon for freight or demurrage.

3. BAME—BURDEN oF Proor.
‘When the cargo has been delivered, the burden of proof is on the libelant
seeking to enforce a lien thereon to show that the delivery was not absolute,
but qualified by some condition. '

4. 8AME—EVIDENCE—LIBEL DISMISSED.

Upon examination of the evidence, keld, that the freight in the case at bar
was delivered without conditions, and that as the consignee has paid the owner
its full value before the libel was filed, he was entitled to hold the cargo dis-
charged of the lien.

Libel in rem.

On the twenty-eighth of June, 1883, one Oscar Compton, agent,
gave a written order to Messrs. Kurtz, Cook & Co. to load the boat
T. A. Buckley, of which the above-named libelant was master, with
250 tons of Scranton pea coal, freight 16 cents per ton along-side,
captain to hold guy, and three dollars per day, after five fair lay days,
for any term not exceeding 30 days, not counting day reporting, Sun-
days, or holidays; the captain agreeing to tow his boat to any safe
place required, to discharge, without extra charge for freight,—the
shipper paying the extra towing, if any. The boat being loaded at
Hoboken on the next day, the captain signed bills of lading in trip-
licate, dated June 29, 1883, to the effect that the Delaware, Lacka-
wanna & Western Railroad had shipped at Hoboken, New Jersey,
aboard of his boat, 250 tons of Seranton coal, which was to be delivered
to the said Kurtz, Cook & Co., New York, at the rate of 16 cents per
ton, along-side. He reported on the same or on the next day, to Kurtz,
Cook & Co., that the cargo was on, and that he was ready for orders.
They told him that they had no orders to give, as he had been loaded
in pursuance of an order from Oscar Compton, o whom he must re-
port. He found Compton at his office, 111 Broadway, New York, on
the same day, and was told to remain at Hoboken with the cargo,
whien was a market load, until he had secured a purchaser for the
same. He subsequently received an order from Compton to deliver
the coal to the Standard Chemical Company’s works, at Twemley
Point, New Jersey, which order, after considerable delay, was com-
plied with., The T. A. Buckley reached the wharf of the consignee
on August 8d, and the cargo was discharged on the 8th. The captain
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left for New York on that day, and, without any further conference
with the consignee, on August 18th filed a libel in rem against the
cargo, in this court, for freight and demurrage. The Standand Chem-
ical Company intervenes as owner of the coal libeled, and in its an-
swer sets up that the libelant cannot maintain his suit in rem be-
cause he made an unconditional delivery of the cargo before claiming
or giving notice of any lien thereon for freight or demurrage.

J. A. Hyland, for libelant.

Wilcox, Adams & Macklin, for respondents.

Nmxon, J. Some maritime liens may be enforced, like the privi-
legium of the civil law, by parties who never were in possession; buf
this is not the nature of the ship-owner’s or master’s lien upon the
cargo for his freight. His right depends upon his detention of the
goods until the payment is made. If he parts with them voluntarily,
and without notice that he looks to them for the freight and charges
against them, he loses all right to enforce a lien upon them by a pro-
ceeding in rem. A different rule is recognized by the courts of con-
tinental Europe, but this is the well-established doctrine in admiralty
of the supreme court of the United States. See Cutler v. Rae, T
How. 729; Dupont De Nemours v. Vance, 19 How. 171; Bags of Line
seed, 1 Black, 113,

The right to maintain this suit depends upon the question whether
the coal was delivered to the respondent without condition or notice of

.thelibelant’s claim. There is a difference in law between the discharge
of a cargo and its delivery. It may be discharged, but cannot be
delivered unconditionally, without divesting the vessel’s lien thereon
for freight or demurrage. The respondent being in possession, the
burden of proof is on the libelant that the delivery was not absolute,
but qualified by some conditions. A careful examination of the tes-
timony shows the following facts: The libelant received notice while
lying at Hoboken that the coal had been sold to the Standard Chem-
ical Company, and was to be shipped to its wharf at Twemley Point.
He demurred to the change of destination, and had one or more in-
terviews with Compton (the owner and shipper) demanding more
freight than was allowed in the bills of lading. He states that Comp-
ton finally agreed to pay him 20 cents per ton, but this Compton
denies. Before starting with the load, he called upon the superin-
tendent of the company in New York, (Mr. Reynolds,) and complained
to him that Compton was unwilling to pay him the going freight to
Twemley Point. He was informed by the superintendent that it was
a matter entirely between him and the shipper, Compton; that the
company had no interest in it, as they had purchased the coal along-
side, and that, if it was not delivered to them free of claim, they would
have nothing to do with it. The libelant says that he then and there
gave notice to the superintendent that he should retain his lien upon
the cargo for the freight if Compton did not agree to his terms. The
superintendent, on the other hand, swears that no such notice was
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given or intimated, and that the libelant left him with the explicit
information that the company had no interest or concern about the
freight, and that he must settle all differences with Compton.

The libelant further testifies that when he reached the company’s
wharf at Twemley Point he again gave notice, on the day of his ar-
rival, to the clerk or agent (Metz) having their business in charge,
that he should hold the cargo for his freight if he could not make
satisfactory arrangements with Mr. Compton, and that the discharge
of the coal took place after such notice. Mr. Metz was called, and
makes oath that no such conversation was had; that libelant de-
livered the cargo to the company, and it was mixed with other coal
on hand, and that no reference was made about holding it responsible
for freight until the eighth of August, when the whole had been de-
livered unconditionally. The witness says, that on that day, just as
the libelant left for New York, he stated he should see Mr, Compton,
and if he had any trouble with him he should look to the coal for his
pay. He further testifies that he would not have allowed the coal to be
discharged if the libelant had intimated to him that he had an inten-
tion or purpose, under any circumstances, to demand payment of the
company for the freight.

I find no corroboration of the libelant’s testimony in the case, and
other facts appear which impair its probative force. The weight of
the evidence undoubtedly is that the coal was delivered without condi-
tions. The consignee has paid the owner its full value before the libel
was filed, and he is entitled to hold the cargo discharged from the
lien. Much time was taken, on the argument, in discussing whether
the bill of lading, dated July 10, 1883, was a forgery, or whether it
was, in fact, signed by the libelant. Ihave a decided opinion in regard
to this question, but do not deem if necessary to express it here. If
has no relevancy to the case, ag I am viewing it. It would be perti-
nent in an action in personam against Compton for the freight aund
demurrage alleged to be due. The present libel must be dismissed,
with costs.
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'far FroRripa.! '
Tae Howarp Drakg.!

(Cireuit Court, 8. D. Georgin. December, 1884.)

1. SALVAGE—SHIPE AT WHARF IN PERIL OF FIRE.

Ships tied up to a wharf that can be aided when in peril of fire without
great personal danger by volunteers from shore, ought not, when so rescued,
to haveadded to their other misfortunes the expense of rewarding excessively all
comers to whom the opportunity is given to render aid without showing much
gallantry, heroism, or endurance, and without running rigk of lifeor limb. At
the same time persons rendering successful maritime services to ships in peril
are entitled, under maritime Jaws, to reward as salvors.

2 W]_\?O MAY BE BALVORS —DAY WATCHMAN RENDERING SALVAGE SERVICES AT

IGHT.

‘Where salvage services were rendered to a vessel in peril of being destroyed
by fire during the night-time, by a person who was employed upon her as a day
watchman, keld, that as it was wholly voluntary with him to render the serv-
ices or not, that as it was no part of his employment or duty to render services
at night, after he had been regularly relieved by the night watchman, he is en-
titled to his share of salvage,

Admiralty Appeal.

Richards & Heyward, for libelant.

Garrard & Meldrim, for claimants.

ParpEg, C.J. On the twelfth day of June, 1882, the steamer Flor-
ida and the steamer Howard Drake, both belonging to the same trans-
portation company, were laid up in the port of Savannah, on the
north side of the river, at a wharf, on which was a building used by the
Savannah Oil Company, and with large quantities of oil stored therein;
both ships being without crews, and under charge of one night watch-
man. About 2 o’clock in the morning a fire broke out in the oil
building, which fire gained great headway, and resulted in burning
the building and considerable of the wharf on which the building stood.
This fire greatly endangered both steamers, and it seems now to be
conceded that, but for the services of certain volunteers from the city
of Savannah in putting out the fire, which actually eaught on the
Florida, and in moving both steamers up stream out of danger, both
steamers would have been actually lost. The services rendered by
these volunteers are conceded by the claimants to be low-grade sal-
vage services; and in this I concur. Ships tied up to a wharf, that
can be aided when in peril of fire, without great personal danger, by
volunteers from shore, ought not, when so rescued, have added to
their other misfortunes the expense of rewarding excessively all com-
ers to whom opportunity is given to render aid without showing much
gallantry, heroism, or endurance, and without running risk of life or
limb. At the same time, persons rendering successful maritime serv-
tces to ships in peril are entitled, under maritime laws, to rewards ase

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.




