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owning it, held by a citizen and resident of the· state where such tan-
gible property is situated. I do not find any authority in the con-
stitution or laws for accomplishing this purpose. This view renders
it unnecessary to consider the other grounds of demurrer to the com-
plaint. The objection is radical, and complainant bas been permit-
ted to amend once after demurrer sustained. The demurrer must be
sustained, and final judgment for defendant be rendered on the de-
muner; and it is so ordered.

The constitution of California prohibits double taxation; but even without
a constitutional inhibition, it is sufficient if the legislature has prohibited it.1
As a general rule, taxation of the stock of a corporation may protect its prop-
erty in which such capital il:! invested, and the taxation of the propf'rty may
protect its capital stock. It is only the shares of stock of foreign corporations
which may be taxed in full to resident holders, irrespective of the taxation of
the property where located; and although the whole stock and profit are sub-
ject to taxation in the state of their residence.2 The shares of stock of a cor-
poration are personal property, and follow the rule that personal property
follows the owner, and is taxable at the place of his domicile.s DelJts due
are credits within the meaning of the revenue law, and are to be assessed
as property.4 They are property independent of the fact that they may be
secured by mortgage even upon land, and although the land is also taxedj5
and the situs of taxation is at the domicile of the creditor.6 The debtor is
protected from double taxation by the provisions of the statute. which enable
him to dednct his debts from the valuation of his property mortgaged there-
for.7-[ED.

1 Burke v. Badlam, 57 Cal. 603.
2 See Desty, Tax'n, 200, where the ques-

tionlis discullSed and cases .cited.
3 ld. 62, 322.
• ld. 328; so held in Jonesv. Seward Co.

10 Neb. 154, S. C. 4 N. W. Rep. 946, and in
the supreme court of the United States in

Canal & B. Co. v. New Orleans, 99 U.I:5.
97.

5 People v. Worthington,21 Ill. 171;
Trustees v. McConnel, 12 Ill. 138; People
v. Rhodes,15 Ill. 304.

6 People v. Eastman, 25 Cal. 603.
TState v. Runyon, 41 N. J. Law, Q8.
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NEGLIGENCE.
While a railroad company is held to the highest degree of care in operating

ils road, and is liable for all injuries that result solely from a failure to exercise
such care, persons who take the risk and perils of traveling upon railway t.racks,
and are thus brought into dangerous positions, voluntarily assumed, are not
free from faUlt, and if injury results therefrom the company is not liable.
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NELSON, J. The motion in the case of Anton Gretken, Administrator
oj the Estates ojMary and Anna, Thomley, against The Railroad Oom.
pany, to instruct the jury to find for defendant, involves the question
of contributory negligence on the part of the plaintiff's intestate, Mary
Thomley. The plaintiff cannot recover if the negligence ofMrs. Thom.
ley contributed to the death of herself and child. In considering the
question. presented, the view of the evidence most favorable to the
plaintiff must be taken. The important facts proved are these: Mr.
Thomley, who resided in the city of Minneapolis, near the railroad
operated by the defendant, started on the morning of the fifth or
sixth of August, accompanied by his wife and two children, to go to
the depot ofa motor railway, nearer the center of the city than his
residence. Instead of taking the streets lerding to their destination,
they walked down the right of way of the defendant towards this mo·
tor-line depot. It seems that the public generally, with knowledge
of the compa.ny, or, at least, without objection, used these tracks, or
the space between them, as a foot-pa.th. The Thomley family had
lived for a year or two near the defendant's railroad track, which ran
in the rear of their residence, and were fully aware of the manner of
operating the road, and presumed to know the danger of using the rail.
road track as a foot-pa.th. There were four tracks leading north to-
wards the heart of the city. While Mr. and Mrs. Thomley and their
two children were walking on the track, one train passed up, which
was avoided. They walked on, the father and one child ahead, and
the mother following, the other child being a little in advance of her.
When she and the child reached the Fourth street crossing, and were
just on the street, both mother and child were 'struck and run over
by a freight car that had made a running or flying switch, so called.
This switch permitted the car, after being detached from the
to run over the crossing, and by means of it the detached car and en-
gine came down on separate tracks. At this point the railroad com·
pany were grading for a fifth track, and had thrown up a small em-
bankment running along the west side of the track from Fourth street
south about 30 or 40 feet. The car was coming down the track across
the street at a rapid rate of speed; no whistle was sounded or bell
rung, and no brakeman was seen upon the car. The view, however,
was unobstructed, and the train was in full sight, and the day was
clear. This mode of making a running or a flying switch, and per.
mitting a detached car to pass over a crossing, is a fruitful source of
disasters; and in this case it is a fair inference from the evidence
that the company was guilty of negligence in so doing. The negli-
gence of the company being established, we are to consider whether
Mrs. Thomley exercised ordinary care to avoid the collision; if she
was guilty of contributory negligence the plaintiff callnot recover in
this aotion. Persons living in the vicinity of railroads who use the
tracks or the embankments, or the space between the tracks, as a foot-
path, are wrong-doers, unless permission is granted by the company



DUQUESNE NAT. BANK V. IIILLS. 611

so to use its tracks. Although pedestrians, or the public generally,
travel over them without objection, people go there at their own risk.
and, as said by the supreme court of Massachusetts, "enjoy the license
subject to the perils." Gaynor v. Old Colony R. Co. 100 Mass. 208.•
If the collision had occurred while Mrs. Thomley was on the right

of way below on Fourth street, she undoubtedly would have been
guilty of contributory negligence, and could not recover. Was she
free from negligence because Fourth street had been reached and she
had just passed the line of the street when killed? I have considered
this evidence carefully, giving it full weight, and am forced to the
conclusion by the facts and the law applicable thereto, that she was
guilty of contributory negligence. She had reached a dangerous posi.
tion upon the street, which resulted in her death and that of the child.
It was voluntarily assumed. She placEld herself in a position of dan-
ger by walking up the tracks of the defendant, in front of an approach-
ing car, in full view of her. If she had passed to the left of the low
embankment, thrown up by the defendant in grading for the new
track, she would have escaped all danger; but she passed on, without
taking heed of the approaching car, and met her death.
While a railroad company is held to the highest degree of care in

operating its road, and is liable for all injuries that result solely from
a failure to exercise such care, persons who take the risk and perils of
traveling upon railway tracks, and are thus brought into dangerouB
positions, voluntarily assumed, are not free from fault, and if injury
results therefrom the company is not liable.
In the case of Mary Thomley the motion will be granted. In the

case of the administrator of the child, Anna Thomley, against the rail-
road company, the negligence of the mother being imputed to the
child, bars a recovery in that case.

DUQUESNE NAT. BANK OF PITTSBURGH, for use, etc., v. MILLS, Br••
and others.1

((Ji1'cuit Oourt, W D. PennsylfJania. September 5, 1883.)

1. COSTS-SCIRE FACIAS. .
If the defendant in a scire facias pay the debt and interest before plea pleaded

or demurrer joined, there can Le no judgment against him for costs.
oZ. SAME-EXECUTION AGAINST SURVIVING PARTNER- LIAHiLITY OF ESTATE OF

DECEASED PARTNER.
An execution was issued against. one member of a firm as surviving partner

of a firm debt. Held, to be good as respects him and firm property in his
. hands, but a nullity as respects the individual estate of the dect:&3ed partner,
and costs incurred on the writ could not be levied immediately on his estate.
To bind the decedent's estate for these costs his personal representatives must
be brought in, pursuant to section 33 of act February 24, 1834.

1From the Pittsburgh Legal Journal.


