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for “said fiscal year.” - The state of Nevada had no relation to said
fiscal year 1880-81, for which the assessment sued for was made,
and the allegation is limited to the particular assessment for the
particular fiscal year upon which the suit is brought. No other is
even alluded to in the complaint. This allegation as to the property
not assessed must also be construgd with reference to the other alle-
gations of the complaint, and as referring only to the tangible prop-
erty of the corporation alleged to be situate in the state of Nevada.
It is not, therefore, an allegation that the property was not assessed
“elsewhere,” or that any other property of the corporation was not
. assessed; and, doubtless, no such allegation could be fruthfully
made. It must be presumed that the allegation was made as favor-
able to the complainant as the facts would justify. Such is always the
legal presumption in respect to the allegations of pleadings. Ifis
clearly insufficient, in this particular, to take the case out of the rule
heretofore adopted in this case, and as established in Burke v. Bad-
lam, 57 Cal. 594, as to all property situated in this state; and that
situate and taxed “elsewhere” is not taxable at all; and also insuffi-
cient to bring it within the terms of the constitution, and the stat-
ute authorizing the assessment of the tax. The property, as such,
alleged to be not taxed, is without the jurisdiction of the state, and
cannot be lawfully taxed as tangible property at all in the state of
California. It cannot be reached as tangible property, and it is
sought to reach it through a taxation of the shares of stock represent-
ing it of the corporation organized and existing within the jurisdie-
tion of California. But this interest, as a share of the capital stock,
is incorporeal and intangible, and it has no situs apart from the per-
son of the owner. The defendant appears by the record, and that
fact is now incontrovertible, to be a citizen of the state of Nevada.
It is on that ground alone that this court has jurisdiction of this case.
In the absence of any averment to the contrary, he is presumably a
resident of the state of which he is a citizen. There is no averment
to the contrary, and we all know, as a matter of fact, that an aver-
ment could not be truthfully made that defendant was a resident of
California during the fiscal year 1880-81. We all know, as an his-
torical and publicly notorious faet, that defendant was not a resident
of California during that fiscal year. It is as publicly notorious and
well known a fact in California and Nevada as that President Arthur
was not a resident of California during that year.

The interest of defendant in the capital stock of the corporation
being incorporeal and intangible, and having no situs apart from the
person of the owner, and he being a non-resident, without the juris-
diction of the state, and the tangible property of the corporation, of
which the capital stock is the representative, being also situate out-
side of the state, it was not, without some express constitutional or
statutory provision making it so, if any such valid provision there
could be, subject to the jurisdiction of the state, or to taxation within
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the state, through the medium of the shares of stock in theé corporation ;
and we have seen that the provisions of the constitution and statute
do not reach the case, as alleged in the complaint, there being no
such express, unqualified provision. This view is fully sustained by
the State Tax on Foreign Bonds Case, 15 Wall, 800, and the cases
therein cited. The case of San Francisco v. Fry, 11 Pac. C. Law J.
393, cited and relied on by complainant, was for taxes against a cit-
izen and resident of California, over whom the state had jurisdic-
tion, assessed for the vear 187677, before the amendments of 1880,
under which the present tax was assessed. And such, also, was the
case in San Francisco v. Flood, 2 Pac. Rep. 264, also cited. In San
Francisco v. Fry, as in the cases therein cited as authority, the court
rests its decision, sustaining the tax assessed upon the stock of the
corporation whose tangible property was in the state of Nevada,
upon the fact that the owner of the shares was a citizen of California,
and that the situs of this intangible property followed that of the
owner, and was therefore, in contemplation of law, situate within the
jurisdiction of, and taxable in, the state of California. The court
quotes from the Massachusetts case cited this passage:

“Thus shares in foreign railroad corporations held by citizens of this state
are fully taxed here, and no deduction is made for any taxation to which the
corporations are subject in the states where they are situated. 8o it is in re-
gard to shares held by our citizens in banks, insurance companies, and other
moneyed corporations situated in other states. Such shares, when held by our
citizens, are here treated as so much personal estate, following the person of
the owner, and tawable at their full value in this commonwealth, regardless
of what may be the foreign law as to taxation of the capital, or of any part
of it, elsewhere. See State Tax on Foreign-held Bonds, 15 Wall, 328, 324;
18 Amer. Law Reg. 1879, (N. S.) 1, and cases there cited.” 11 Pae. C. Law
J. 395.

The court then adds: “The above-quoted remarks are true of the
system of taxation established in this state,” (Id.,) thus distinetly
recognizing the principle that the situs of ineorporeal, intangible shares
of stock, like that of a debt due, for the purposes of taxation, follows
the person of the owner, and is the residence of the owner; and put-
ting the decision on that ground.

The court, it will be seen, also cites State Railroad Tax on Foreign-
held Bonds, 15 Wall. 823, 324, as sustaining the same position, thereby
recognizing it as an authorify direetly on this point. The statute
itself, manifestly, recognizes and is framed upon the same principle,
ineluding the very sections eited by complainant as being entirely con-
sistent with the provisions of section 3627 of the Political Code as
amended in 1880, cited and relied on by defendant. Section 3629,
Pol. Code, (Amend. 1880,) p. 7, provides that the assessor “must ex-
act from each person a statement * * * of all real and personal
property owned by such person, or in his possession, or under his
control, * * * showing, separately, among other things, in sub-
division 5, “the certiticates of shares of the capital stock of any cor-
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poration, association, or joint-stock company not kaving its principal
place of business in the state.” And section 3640, 1d. p. 9, provides
that “each person, firm, or corporation, owning or having in his or
its possession any of the shares of the capital stock of any corpora-
‘tion, assgociation, or joint-stock eompany, shall be assessed therefor.”
And “the owner or holder of capital stock in corporations, associa-
tions, and joint-stock companies, whose principal place of business is
not within the state, must be individually assessed for such stock.
Shareholders, in the statement required by section 3629 of this Code,
“ghall specify the number of shares of stock held by them, and the
name of the corporation.” Now the persons mentioned and intended
in sections 3629 and 3640, and the owners and holders of shares of
atock in foreign corporations who are to be “individually assessed
on such stock” under the latter sections, are evidently residents of
the state and taxing districts, and no others. The constitution does
not contemplate any others than residents of the state. The pro-
vision is: “The legislature shall, by law, require each taz-payer in
this state to make and deliver to the county assessor, annually, a state-
ment,” ete. Art.13,§ 8. To no others than residents could they ap-
ply. No others could be required by the assessor to make the state-
ment, or be ealled upon for that purpose. Non-resident owners of
stock in domestic corporations could not be thus called upon, as they
are out of the jurisdiction of the state, and of the assessor of the tax~
ing distriet. This provision. of the Code itself, then, as well as the
supreme court, and the constitutional provision cited, clearly recog-
nizes the principle that the incorporeal, intangible right of property
in shares of stock in a corporation follows the owner, and is taxable
at the place of his residence, and, on that principle, requires that
resident owners of stock in foreign corporations be taxzed thereon
where they reside; and it is only upon this prineiple that it can be
so taxed. If the state insists upon this principle with reference to
resident owners of stock in foreign corporations, comity, at least, de-
mands that it should also recognize it with respeet to foreign resi-
dents owning stock in domestic corporations. It certainly should
not take the advantages both ways. And there is nothing in any pro-
vision of the constitution or statute of California, brought jo my no-
tice, that indicates any intention to apply a different principle as
to the sifus of incorporeal, intangible personal property held by non-
residents of the state from that applicable to residents. The statutes
are entirely consistent, and can have full force and operation upon
‘the theory adopted as to residents, that the situs of incorporeal, in-
tangible personal property, for purposes of taxation, is that of the
residence of the owner, when living outside of the state as well ag
when living within it ; while the other view wounld involve inconsistency
in the prineiple adopted.
Under the other view, there wonld be one law to govern the rights
of residents and another those of non-residents. The constitution
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authorizes the taxation of property within the stale,: and the sfat»
ute says it must be taxed in the “county, city and county, town, town-
ship, or district in which i} is situate.” If it be competent for the
legislature to declare that the situs of incorporeal and intangible per-
sonal property shall be other than that of the residence of the non-
resident owner, for the purposes of taxation, it has not done so, sither
in termsor by any provision from which it can reasonably be implied.
There is no definition, so far as I am aware, in the constitution or
statutes of California, declaring what shall constitute the situs of
such property for the purposes of taxation or otherwise; and, in the
absence of such definition, we must be governed by the general and
well-established rules of law on the subject, and that is, that it fol-
lows the person of the owner. Upon the principle that the situs of
this kind of property follows the owner, for the purposes of taxation,
recognized and adopted by the supreme court in San Franciscov. Fry,
and in the cases therein referred fo ; also by the constitution and by the
legislature in the provisions of the Political Code cited,—the defendant
was taxzable upon the full value of all this identical stock in the state of
Nevada. If this generally recognized prineiple subjected him to tax-
ation in Nevada for the full value of the stock whers he resided, the
same principle certainly ought to have exempted him from a similar
taxation here, as both the person and property, on the theory recog-
nized, were out of the jurisdiction of the state.

The obvious tendency of discrimination,—double, unequal, and un-
just taxation,—is to drive our citizens having a large amount of per-
sonal property out of the state to escape that kind of oppression. If,
notwithstanding their departure, they can still be taxed upon their in-
corporeal and intangible property through their stock in domestie
corporations, and thereby be taxed on the same property in both
states, the next step will be for business men either to withdraw their
investments from the state, or change them from domestic into for-
eign-corporations, ag has sometimes been done, and the business will
hereafter, to a large extent, be carried on by non-residents in their in-
dividual characters, or by foreign corporations over which the state
has little control, and the state will be confined for its revenue fo the
tangible property of such non-residents and foreign corporations
found within its borders. A policy that recognizes the principle
stated, for the purpose of taxing the stock of resident citizens in
foreign corporations, as following the person, but repudiates it for
the purpose of taxing the stock of citizens and residents of other
states in domestic corporations, thereby imposing upon them the bur-
dens of taxation upon the same property in both states, carnot fail
to be inimical to the best interests of the state, and fo discourage in-
vestments by both resident and non-resident capitalists, thereby
greatly retarding the future development of ifs resources. It also
places foreign on a better footing than domestic corporations, in vio-
lation of the constitution. The principle should be altogether repu-
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diated, or made applicable both ways. I eannot impute to the legis-
lature an intent to adopt a policy so suicidal as that claimed by the
complainant, without provisions of the constitution and statutes, in-
dicating such a purpose, far more specific and unmistakable in their
import than any yet brought to my attention.

There are two items of property assessed as “solvent credits—
money, valued at two hundred and fifty thousand dollars; solvent
credits, valued at two hundred and fifty thousand dollars.” - What is
meant by the terms “solvent credits—money,” is not entirely clear.
I suppose it means money credits, or credits for moneys, a8 contradis-
tinguished from credits for goods, wares, merchandise, labor, ete. I
do not find the terms in that form in any provision of the constitu-
tion or statutes brought to my notice. As both the constitution and
statutes make a distinction between credits secured by & mortgage
and “solvent credits” not so secured, it may be that moneys loaned
and due, secured by mortgage, are called “solvent credits—money;”
or the terms are more likely used to designate moneys deposited in
solvent banks, subject to be drawn out as wanted on checks of the de-
positor in the ordinary eourse of business. I do not perceive that it
can make any difference which it is; for in the former case it is not
taxable af all, as such, but the mortgage must be assessed “as an in-
terest in the land affected thereby,” and it must be “assessed and
taxed to the owner thereof in the county, city, or district in which the
property affected thereby is situate.” Const. art. 13,§ 4. And the
Code follows the constitution. Pol. Code, § 3627. But if taxable
as “money credits,” then in either class of credits, independently of
statutory definition to the contrary, it can only be regarded as a solv-
ent credit. No particular number of coins can be sel aside as be-
longing to any particular depositor. The general depositary has a
right to mingle the money with other moneys; use the surplus mon-
eys deposited as his own, and at his own diseretion. The deposit is
not special. It is simply an open money account. The depositor is
only entitled to so much money in amount, and to no particular
money, which may or may not be paid when his check is presented,
according to the ability and will of the bank with which it is deposited.
The depositor is, in law, only a ereditor to the amount of the balance
held by and due from the bank or banker on an open account. He
could not replevy or recover possession of any particular money. The
only way to enforce payment would be to bring a suit for any balance
due, as in case of money due on any other open account, as for goods
sold and delivered. It is but a chose in action. Under the authori-
ties cited, clearly, independent of statutory provisions fo the contrary,
such credits have no ¢itus for taxation against the ereditor apart from
the person of the depositor. 8ee 15 Wall. supra; People v. Eastman,
25 Cal. 603; People v. Whartenby, 38 Cal. 466, 467. The assessment
in question seems to be an effort to reach for taxation tangible prop-
erty in another state through the stock in a domestic corporation
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owning it, held by a citizen and resident of the state where such tan-
gible property is situated. I do not find any authority in the con-
stitution or laws for accomplishing this purpose. This view renders
it unnecessary to consider the other grounds of demurrer to the com-
plaint. The objection is radical, and complainant has been permit-
ted to amend once after demurrer sustained. The demurrer must be
sustained, and final judgment for defendant be rendered on the de-
murrer; and it is 8o ordered.

The constitution of California prohibits double taxation; but even without
a constitutional inhibition, it is sufficient if the legislature had prohibited it.?
As a general rule, taxation of the stock of a corporation may protect its prop-
erty in which such capital is invested, and the taxation of the property may
protect its capital stock. It is only the shares of stock of foreign corporations
which may be taxed in full to resident holders, irrespective of the taxation of
the property where located; and although the whole stock and profit are sub-
ject to taxation in the state of their residence.? The shares of stock of a cor-
poration are personal property, and follow the rule that personul property
follows the owner, and i3 taxable at the place of his domicile.? Debts due
are credits within the meaning of the revenue law, and are to be assessed
as property.? They are property independent of the fact that they may be
secured by mortgage even upon land, and although the land is also taxed;s
and the situs of taxation is at the domicile of the creditor.® The debtor is
protected from double taxation by the provisions of the statute, which enable
him to deduct his debis from the valuation of his property mortgaged there-
for.’—[Ep.

1 Burke v. Badlam, 57 Cal. 603, Canal & B. Co. v. New Orleans, 99 U. &.
. %8ee Desty, Tax'n, 200, where the ques-  97.
tionis discussed and cases cited. 5People v. Worthington, 21 1il. 171;
31d. 62, 322. Trustees v. McConnel, 12 Iil. 138; People

414. 325&; soheldin Jonesv. S8eward Co. v. Rhodes,15 I11. 304,
10 Neb. 154, 8. C. 4 N. W. Rep. 946, andin 8 People v. Eastman, 25 Cal. 603.
the supreme court of the United States in 7 8tate v. Runyon, 41 N. J. Law, 98.
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RAILROAD COMPANY—INJURY T0 PERSONE WALKING ON TRACK—CONTRIBUTORY
NEGLIGENCE,

While a railroad company is held to the highest degree of care in operating
its road, and is liable for all injuries that result solely from & failure to exarcise
such care, persons who take the risk and perils of traveling upon railway tracks,
and are thus brought into dangerous positions, voluntarily assumed, are not
free from fault, and if injury results therefrom the company is not liable,
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