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that Bird had been allowed to carry on the business for months, buy-
ing and selling in the usual way of frade, and using the proceeds for
his. own purposes, but not paying therewith the mortgage debt, then
the case would be similar to Robinson v. Elliott. 1t lacks, however,
the essential element named, and therefore the court would not be
justified in declaring the mortgages void as against creditors. The
pefition for rehearing is overruled.

MosiLe Savines Bane v. Boarp oF Surervisors oF OxriseeHA Co.
(District Court, N. D. Mississippi, E. D. October Term, 1884.)

1. CouxtY BoRDS—NEGOTIABILITY~FAILURE OF CONSIDERATION—PLEADING.

In an action against & county on negotiable bonds issued by its board of su-
pervisors in payment for the capital stock of a railroad company, a plea setting
up that the bonds were issued upon a promise that the company would build a
certain branch road through the county, and that it had only built a part of
such branch road, and refused to complete it, but failing to state that plaintiff
had any notice of such failure and intention not to extend the road further, is
demurrable.

2, BaMe—KNowLEDGE oF HOLDER.

A plea averring that, at the time said bonds and attached coupons were re-
ceived by plaintiif, the railroad company did not intend to extend said road,
but not averring that plaintiff knew that said obligations were issued upon the
condition that the road should be extended, or that it was not intended so to
do, does not set up a valid defense.

8. BaME—FRAUD—COVIN—MISREPRESENTATION.

A plea alleging that the bonds were obtained by covin, fraud, and misrepre-
sentation on the part of the company, must set out the facts constituting such
fraud, covin, and false representations.

4. SAME~VALIDITY OF IssuE—NUMBER OF VOTES.

: A plea averring that county bonds are void because two-thirds of the quali-
fied voters of the county did not vote at the election held to ascertain whether
or not said bonds should be authorized to be issued, and that plaintiff knew
when it received the bonds that two-thirds of the qualified voters did not vote
in favor of their issnance, must also aver how many votes were cast in favor
of, and how many against, authorizing the issue, so that the court may be en-
ableéi to decide from the face of the pleadings whether or not tke defense is
valid.

6. S8aME — REQUISITE NUMBER OF VOTES——CONSTITUTION AND STATUTES OF Mis-
SISSIPPL,

Where a majority of two-thirds of the votes actually cast at an election are
in favor of the issuance of county bonds, this is a compliance with the constitu-
tion and laws of Mississippi, and it is not necessary that two-thirds of the reg-
istered voters of the county should vote in favor of the issuance. Carroll Co.
v. Smith, 111 U. 8. 556; 8. C. 4 Bup. Ct. Rep. 539; and Hawkins v. Carroll Co.
50 Miss, 735, followed.

At Law.

E. L. Russell, B. B. Boone, and 4. J. Russell, for plaintiff.

Butler & Carroll and Muldrow, Nush & Alexander, for defendant.

Hiun, J. The questions now presented arise upon plaintiff's de-
murrer to defendant’s third, fourth, fifth, sixth, and seventh pleas.
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The declaration avers that the plaintiff is the bona fide holder, for
value, of the bonds and coupons described in the declaration, which
were issued by the board of supervisors of Oktibbeha county, on the
first day of July, 1873, in payment for the capital stock of the Mobile
& Ohio Railroad Company, subscribed for by the said board, and which
was authorized by the constitution and laws of the state of Missis-
sippi and by the vote of the qualified voters of said county, taken at an
election duly held to determine whether or not said subscription should
be made and said bonds issued. To this declaration the defendant
interposed said special pleas. The third, in substance, avers that
said subscription was made and bonds issued upon the promise and
undertaking upon the part of said Mobile & Ohio Railroad Company
that said ecompany would build a branch of said railroad to extend
through said county for 30 miles, and that said road was only built
and operated to Starkville, a distance of only 11 miles, and that said
railroad company now fails and refuses to extend said railroad fur-
ther. This plea does not aver that the plaintiff had any notice of such
failure and intention not to extend such railroad further, and, the
bonds and coupons being negotiable obligations, the matter set out in
this plea, if otherwise a good defense, fails to set up a valid defense to
plaintiff’s aetion; therefore the demurrer must be sustained to this
plea. The fourth plea substantially avers that at the time said bonds,
with coupons attached, were received by the plaintiff, said Mobile &
Ohio Railroad Company did not intend to extend said railroad to
Starkville, but does not aver that at the time said obligations were
received by plaintiff, that plaintiff knew that said obligations were
issued upon the condition that the said railroad should be extended
beyond Starkville, or that it was not intended so to do; consequently,
the plea does not set up a valid defense to plaintiff’s action, and the
demurrer must be sustained to this plea. The fifth plea, in substance,
avers that said bonds were obtained by covin, fraud, and misrepre-
sentation of the said Mobile & Ohio Railroad Company and others,
and plaintiff, and that plaintiff had knowledge of the same; but, under
the rules of pleading in force in this state, and in this court, the facts
constituting such {raud, covin, and false representations must be set
out in the pleadings. Tittle v. Bonner, 53 Miss. 578; Code Miss. §§
1536, 1546. This not having been done in the plea, it does not set
out a valid defense to plaintiff's action, and the demurrer must be
sustained to this plea.

The sizth and seventh pleas constitute but one plea, and will be
considered together. They, in substance, aver that said bonds are void
because, as it is averred, two-thirds of the qualified voters of said
county did not vote at the election held to ascertain whether or not

" said bonds should be authorized to be issued, and that plaintiff, when

said bonds were received, knew that two-thirds of said qualified voters
did not vote in favor of their issuance; but it is not averred how many
votes were cast at said election, nor the number of qualified voters in
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said county, nor how many votes were cast in favor of, and how many
against, authorizing the issuance of said bonds and coupons. This
should be done to enable the court to decide from the face of the
pleadings whether or not this defense is a valid one. The bonds, as
shown from the declaration, were issued on the firgt day of July, 1873,
and the presumption is that they were then or soon after delivered to .
the Mobile & Ohio Railroad Company. According to the decision of
the supreme court of the United States in the case of Carroll Co. v.
Smith, 111 U, S, 556, 8. C. 4 Sup. Ct. Rep. 539, if a majority of
two-thirds of the votes. actually cast at said election were in favor of
the issuance of the bonds, it was a compliance with the constitution
and laws of .the state, and that it was not necessary that two-thirds
of the registered voters of the county should vote in favor of the issu-
ance, as was held by the supreme court of Mississippi in the case of
Hawkins v. Carroll Co. 50 Miss. 735. This court is bound to follow
the decision of the supreme court of the United States in the case of
Carroll Co. v. Smith, 111 U. 8. 556, S. C. 4 Sup. Ct. Rep. 539, con-
struing this identical clause of the constitution of the state of Mis-
gissippi. The pleas do not constitute a valid defense to plaintiff’s
declaration. The result is that the demurrer must be sustained, with
leave to defendant to plead over.

Arrex and another ». PimrroxT.
(Circuit Court, D. Connecticut. December 27, 1884,)

PRINCIPAL AND AGENT—CONTRACT TO PROCURE ADVERTISEMENT-—AGENT PER-
SONALLY INTERESTED—ACTION FOR COMMISSIONS,

A firm of brokers, as agents for defendant, undertook to have his adver-
tisements inserted in country newspapers, the proprietors of which were will-
ing to furnish the required space for the required time upon the faith of de-
fendant’s written promise to sell to them from one to three feed-cutters, man-
ufactured by him, at a reduced price,—the reduction in the price being the
compensation which the publishers were to receive. The defendant was thus
to advertise his implements and sell them at a profit, and agreed to pay the
brokers five dollars per newspaper for insertions o made. Instead of carrying
out this arrangement the brokers had the advertisements inserted in news-
papers in which they owned at the time, by contract with the publishers, the re-
quired space, or in which they had procured the insertion of the advertise-
ments solely by a consideration moving from themselves, and the obtaining the
implements was no inducement to the newspaper proprietors. The agents in-
tentionally prevented the defendant from receiving all the benefits which they
undertook to obtain, and made only & nominal performance of their contract.
On the refusal of defendant to pay the agreed commissions they brought suit
therefor. Held, that they had not acted in good faith, and were not entitled to
recover.

E. P. Arvine and Tualcott H. Russell, for plaintiffs,
John W, Alling, for defendant.

.
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Smreuan, J.  This is an action at law upon the following contract,
which was entered into on August 1, 1882, between. the plaintiffs;
who are advertising agents or brokers, and the defendant, who is a
manufacturer of agricultural implements:

“Allen Bros.—GENTLEXEN: You are hereby authorized and employed
to contract for us for the insertion of our advertisement, as furnished by us,
in any number of country newspapers, not to exceed five hundred; said ad-
vertisement to occupy a space of four inches, single cotumn, for a period 6t
six 'months.

“You are also authorized to make, sign, and deliver for us, and in our
name, three due-bills in favor of each publisher, or order, and we agree to
accept each in the following manner, and not otherwise, to-wit: When ac-
companied by $16, (sixteen dollars,) in cash, as full payment for one of our
10 Baldwin American feed-cutters, the list price being $26, the three due-
bills ealling for three cutters.

“We further agree to pay you for your services a cash commission of five
dollars for each paper in which you procure the insertion of the above ad-
vertisement; said commission to be due and payable upon presentation of a
copy of each paper containing the advertisement, and a contract of the fol-
lowing form signed by the publisher:

N

“Paper, .
“Town, , State, .
“Date, y 188—. ,

“Allen Bros.—GENTLEMEN: The undersigned hereby agrees to insert th
four-inch single-column advertisement of C. Pierpont & Co. for a period of
six months, and to send you a copy of paper each week during the term of
this contract, in consideration of which you are to furnish the above adver-
tiser’s due-bill as per agreement. ,

. [Signed] e

“We also authorize you to furnish all the electrotypes necessary to carry
out the contract, and agree to pay you 19 cents apiece for each electrotype
used.

“You to forward said cuts to papers at your own expense.

“This agreement to be and remain in force for a period of one year. - You
are to.discontinue making arrangements for our advertisements any time we
give you written notice to that effect; all business in transit applying on this

confract. C. P1ERPONT & Co.
. “D. W. BALDWIN, Atty.
[Signed in duplicate.] “ALLEN Bros.”

The complaint avers that in pursuance of said agreement the plain-
tiffs afterwards procured the insertion of the defendant’s advertise-
ment in 188 country newspapers for a period of six months, each ad-
vertisement in each paper occupying the space of four inches; and
also procured the execution of 188 contracts, one signed by the pub-
lisher of each of said newspapers, corresponding with the form de-
scribed in the contract between the parties to the suit, and delivered
said contracts to the defendant; and that the plaintiffs also furnished
one electrotype for each of said papers, and furnished to the defend-
ant copies of each of said newspapers containing said advertisements,
and requested payment of the commissions; but that the defendant has
only paid the sum of $129.75, being the amount due for the commis-
sions upon and the electrotypes for advertisements in 25 newspapers.
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The third, fourth, fifth, sixth, and eighth paragraphs of the defend-
ant’s answer are as follows:

(8) “The defendant avers that if the plaintiffs did procure the insertion of
said advertisement in any of said papers, or did procure the execution of any
of said contracts, that the publishers of said papers were induced to execute
said contracts and insert said advertisements, not by reason of the undertak-
ing of the defendant to furnish to said publishers said three cutting-machines
for the price of $16 dollars each, being a reduction of $10 from the detend-
ant’sregular list-price, as was provided in said agreement, Exhibit A, but solely
by reason of an especial pecuniary or other valuable consideration direétly
paid or promised to said publishers by the plaintiffs, and in many instances
the plaintiffs had previously bought the advertising space in which the ad-
vertisements in question were to appear, or otherwise owned or controlled
such space, and in such instances the plaintiffs simply directed the proprie-
tors of said papers to insert in such space the advertisements in question, and
the furnishing to said proprietors of such newspapers the due-bills in gues-
tion was no inducement whatever to the insertion of the advertisement in
their newspapers,

(4) “At said price of $16 for each machine there would be a considerable
protit to the defendant, viz., a profit of $5 on each machine over and above
the actual cost of the same, which fact the defendant stated to the plaintiffs
at the time said Exhibit A was executed. And it was also then stated by
and between the parties that every proprietor of a paper undertaking to pub-
lish said advertisement, in consideration of a right to buy of the defendant
from one to three cutting-machines at $16 each, would at least buy one; and
so that the profit to the defendant on each sale would nearly pay the commis-
sion of the plaintiffs in procuring said contract.

(5) “None of the proprietors of said newspapers with whom the plaintiffs
claim to have negotiated the publication of the defendant’s advertisement,
nor the indorsee of any due-bill issued to said proprietors by the plaintiff, as
provided by the agreement, Exhibit A, have ever sent to the defendant $16
for any cutting-machine, or negotiated with the defendant in any way in re-
lation thereto.

(6) “On or about October 14, 1882, the plaintiffs presented to the defendant
copies of twenty-five newspapers containing said advertisement, and twenty-
five contracts which purported to have been made by the publishers of said

apers. ”
P F8) “The defendant, believing that said 25 contracts had been procured by
the plaintiffs in pursuance of said agreement, Exhibit A, did, on or about
November 4, 1882, pay to the plaintiff $129.75.”

The answer also alleges that on October 18, 1882, the defendant
notified, in writing, the plaintiffs to cease the making of any more of
gaid contracts. The defendant also alleges the facts in the recited
paragraphs, by way of counter-claim, to recover from the plaintiffs
$129.75. The plaintiffs demur to the sufficiency of the third, fourth,
and fifth paragraphs, which substantially contain the defense, and
also to the sufficiency of the averments in the ecounter-claim.

The defense is, in fact, though not in form, that of fraud; and the
counter-claim is based upon the theory that the money which was paid
by the plaintiff was obtained from him through, and in ignorance of,
the subsequently ascertained fraud.

The plaintiffs are brokers, and as agents for the defendant undertook
to perform for him the service specified in the contract, and thereby
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obtain for him the benefits which would naturally result from the
honest and fair fulfillment of their agreement. The service was to
obtain the insertion of his advertisement in newspapers, the proprie-
tors of which were willing to furnish the required space for the re-
quired time upon the faith of his promise to sell to them from one
to three feed-cutters at a reduced price. The publishers were to re-
ceive their compensation in the reduction of the price of the imple-
ments, and, if they had published the advertisements in order to be
able to buy feed-cutters at a reduced rate, they would probably have
made the purechase. The defendant was to advertise his feed-cutters
and also to sell them at a profit, and for the labor and time spent in
obtaining this double benefit he was to pay five dollars per newspa-
per. The advertisements and the sales were each important; the
latter might be as important as the former. The plaintiffs knew
the importance to the defendant of having the advertising done upen
the terms which he proposed, as is apparent from paragraph 4 of the
answer, but they fraudulently executed their undertaking in such a
manner as to deprive him of a material part of the benefit which
would naturally have resulted from the honest performance of their
contract. They actually performed the work intrusted to them,
either by inserting the advertisement in newspapers in which they
had previously bought the requisite space, or the right to control such
space, or by hiring the proprietors to insert the advertisement upon
gome consideration moving from themselves. In all cases the exe-
cution of the contract by the publishers was a mere form, and the
opportunity to buy feed-cutters at a reduced price did not enter into
the consideration for printing the advertisement. The plaintiffs
made a nominal and apparently literal, but did not make a substan-
fial and real, performance of their contract, and the services which
they rendered were to a great extent a sham. They went through
the appearance of doing what they undertook to do, and now ask for
full compensation from the defendant as if pretense was equivalent
to reality.

The elementary principles which govern the deeision of the case
are stated in all the text-books, and in one of them very clearly, as
follows:

“One of the rules, which will be found more particularly applicable to the
relation of principle and agent is the one ¢ that good faith should always be
observed,’ and also the one that an agent cannot act, so as to bind his prin-
cipal, when he has an adverse interest to him in himself. This rule, says
Mr. Justice STORY, ¢i8 founded on the obvious consideration that the princi-
pal bargains in the employment for the exercise of the disinterested skill, dil-
igen%e, and zeal of the agent for his exclusive benefit.” Petgr. Princ. &

g. 25.

The second of these principles is applicable to all the instances in
which the plaintiffs furnished their own advertising space in the va-
rious newspapers for the use of the defendant. They were agents
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to buy advertising space, and were also sellers of their own prop-
erty. They made the actual contract with themselves, and went
through the form of obtaining the contract which they were employed
to obtain. The agent to buy property, who, in the pretended dis-
charge of his agency, sells his own property to his principal, without
his knowledge, is not entitled to commissions. The first of these
principles is applicable to the claim of the plaintiffs for commissions
upon the other advertisements. By a pecuniary or other considera-
tion moving from themselves, they obtained the insertion of the ad-
vertisements, but by this course of conduct they intentionally pre-
vented. their employer from receiving the other benefits which they
undertook to obtain for him. It is true that they performed a part
of the service which they entered upon, and many cases may be sug-
gested in which an agent should receive compensation, although he
has not carried out an undertaking exactly upon the terms upon which
it was intrusted to him. 2 Kent, Comm. 619, (6th Ed.) But in this
case an important part of the business which they undertook to do
was actually, though not in form, omitted to be done, and was omitted
by a course of conduct which was a breach of the good faith which
it is indispensable should be observed between the principal and agent.
It may be said that the plaintiffs should receive the sum which was
agreed to be paid for the electrotypes which they might furnish to
the different newspapers, but those electrotypes were to be furnished
to those papers in which the advertising was done, upon the terms
which the agents were employed to obtain; and it has heretofore been
said that these terms were entered into by all the proprietors only
as a matter of form.

There are other grounds of demurrer, technical in their character,
which I do not consider of importance. The demurrer is overruled.

- O’Briex v. Union Mur. Lire Ins. Co.!
(Cireuit Court, D. Minnesola. December Term, 1884.)

LIFEPINSURANCE-—PREPAYMENT OF PREMIUM—WAIVER BY AGENT— VALIDITY OP
OLICY.

Although in the printed policy ahd the application for life insurance it is
stated that no policy will be considered valid and binding until the premium
is paid, a general agent of a foreign company may waive such condition and
give credit, and as the evidence in this case shows that the delivery of the
policy in suit was unconditional, and that the agent did in fact waive the terms
thereof requiring prepayment, the policy should be %eld valid, and plaintiff
allowed to recover the amount of insurance, with interest, after deducting the
amount of premium due and unpaid.

At Law.

1Reported by Robertson Howard, Esq., of the St. Paul bar.




