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barge. The witnesses who testify as fo what occurred on that occa-
sion are the libelant, his clerk, Joseph W. Craig, and Mr. Armstrong.
They all agree that the libelant complained of the delay in bringing
the barge forward, and that in reply to an inquiry the libelant in-
formed Armstrong that Stone had directed him to pay the freight,
which he would do. The libelant testifies:

“He [ Armstrong] then told me that he had barge No. 48 at Wheeling, con-
taining staves consigned to me. He asked me if I had been notified to pay
him, or the company, the freight. I answered him, ‘Yes;> that Mr. Stone had
notified me to pay them $1.75 per thousand, which I told him I would do as
soon as thestaves weredelivered to meand counted. He said, ‘All right; pay
it to Martin, the agent, at the wharf-boat.” *

With this Mr. Craig substantially coincides, adding that Arm-
strong expressly agreed that notice should be given the libelant of
the arrival of the barge; but Mr. Armstrong testifies that he told the
libelant he was doing the towing for Cooper, to whom, if in Pitts-
burgh on their arrival, the staves were to be delivered; but, if not
there, then they were to be delivered to the libelant, and that when
they arrived he would have Cooper or the libelant notified.

It is, however, shown by uncontradicted evidence that in the pre-
vious summer there was a transaction between all these parties pre-
cisely corresponding with what the libelant alleges was the arrange-
ment in respect to the staves in question. In July or August, 1879,
Cooper procured from the Monitor Tow-boat & Lumber Company a
barge, which Stone loaded with staves, and which the company towed
to Pittsburgh and delivered to the libelant, he paying the freight.
Moreover, the libelant had been the consignee of many cargoes of
staves (from other consignors) brought to Pittsburgh by said eom-
pany, and its uniform custom had been to put the barges in its land-
ing, and notify the libelant, who then sent a tow-boat for the barges,
returning them when emptied. Why, then, should Mr. Armstrong
have assumed the position which he claims to have taken in the in-
terview of December 17th? Why should he have insisted upon a
delivery of this lot of staves, in the first instance, to Cooper? The
latter was not the owner of the staves, and was not to handle them
at Pittsburgh. They were, in fact, consigned to the libelant, who was
to pay the freight. All this was known to Armstrong. Furthermore,
the libelant was a responsible resident dealer, while Cooper was a non-
resident. In view of the undoubted facts just narrated, I am the more
disposed to credit the testimony of the libelant and Craig as to what
transpired at the interview of December 17th; and, upon the whole
evidence, I find that John A. Armstrong did then agree, without any
quahﬁca.tlon that notice of the arrival of barge No. 48 at Pittsburgh
ghould be given the libelant. Besides, it is shown that about De-
cember 20, 1879, John A. Loper‘carried a message from the libelant
to Andrew Martin, the resident agent of the Monitor Tow-boat &
Lumber Company in charge of the company’s office at its wharf-boat,
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and to John Cain, the pumper who took care of the boats in the com-
pany’s landing, to notify the libelant when barge No. 48 arrived,
which both said should be done; and later, on the same day, Craig,
the libelant’s elerk, being at the company’s landing, made the like re-
quest of Martin and Cain, and they promised o send notice to the
libelant immediately upon the arrival of the barge.

Upon the whole proofs, my conclusion upon this branch of the
case is, and I find the fact to be, that the contract here was that the
staves were to be delivered to the libelant, who was to pay the freight
and-agreed to do so.

The Nail City left Wheeling with barge No. 48 about December
20th, and proceeded up stream as far as Georgetown, where, becom-
ing disabled by reason of the breakage of some of her machinery,
she left her tow and returned to Wheeling. The defendant company
then sent another of its boats, the Monitor, to take the tow of the
Nail City to its destination. The Monitor took the tow in charge on
December 23d, and proceeded as far as Sewickley, where, on account
of rising water, she left barge No. 48. Having taken the rest of the
tow to Pittsburgh, the Monitor returned for barge No. 48, and brought
it forward, arriving at the defendant’s Pittsburgh landing on the aft-
ernoon of December 24th,—the defendant’s witnesses say between 3
and 4 o’clock. There is evidence tending to show that later on the
same day (December 24th) there was a formal delivery of barge No.
48, as it lay at the defendant’s wharf, by the captain of the Monitor
to Reuben W. Cooper, and an acceptance thereof by the latter; but.
if this occeurred it matters not. Cooper was not Stone’s agent for that
purpose, and it is not pretended he was the libelant’s agent for any
purpose. The libelant, as we have seen, was the known consignee
of the staves, and to him alone could delivery be made under the
transportation contract. Notice of the arrival of the barge was never
given by the defendant company, or any of its employes, to the libel-
ant. But Reuben W. Cooper testifies that late on the afternoon of
December 24th he gave such notice fo the libelant, and informed
him the tow-boat H. M. Graham was ready to take the barge from
the defendant’s landing round into the Allegheny river, but the libel-
ant replied that the Park Painter did his towing. It is certainly true
that Cooper made a visit to the libelant’'s office on the afterncon of
December 24th, and then informed him that he had just come from
the lower part of Allegheny City, near “Glass-house,” and had seen
the Monitor passing up with the barge, or a barge he believed to be,
No. 48. He testifies, however, that he afterwards went down to the
defendant’s landing, and, finding the barge there, returned to the
libelant’s office end gave him notice of its arrival, ete. The libel-
ant testifies to the confrary, and is corroborated by Mr. Craig, the
clerk in his office. They detfail eircumstances inconsistent with a
second visit by Cooper to the libelant’s office that afternoon, and both
declare that no second visit was made by him,
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Now, the libelant had sold the staves, and was under contract for
their delivery to the purchaser; he had been on the lookout for them
for a long time, and was complaining of the delay in their arrival,
and if he knew from Cooper that the barge had actually arrived, it
is unaccountable that he neglected to send a tow-boat for it. Itis
in evidence that he was in his office on the morning of December
25th for several hours; he says awaiting notice from the defendant
company.  Again, it appears that on January 16, 1880, while the
matter was fresh in his recollection, Cooper, at the instance of Stone,
made an ez parte affidavit before a notary public at Ravenswood re-
lating to this whole transaction. That affidavit, in respect to the
events of December 24th, is in entire harmony with the testimony of
the libelant and Craig. Cooper therein mentions one visit that day
to the libelant’s office, at which he reported that “barge No. 48 was
coming;” but he says nothing about a second visit that day. On the
contrary, after stating that when he left Wheeling on December 16th
barge No. 48 was there, he adds: “I never saw said barge again while
she remained loaded with the staves, except on the twenty-fourth of
December I thought I saw it pass Glass-house, Pa., in tow of the
tow-boat Monitor;” and then he proceeds to mention his visit to the
libelant’s office, at which he gave that information.

The clear weight of the evidence upon the point now under exam-
ination, it seems to me, is with the libelant, and, aceordingly, I find
that Cooper did not give notice to the libelant on December 24th
that barge No. 48 had arrived at Pittsburgh; and I further find that
the libelant did not receive any such notice until between the hours
of 1 and 2 o’clock . M. of December 25th, when Cooper brought him
word that the barge was at the defendant’s landing in danger. About
the time this notice reached the libelant, and before it was then pos-
gible for him to get the barge from the defendant’s landing, it was
swept away and the staves lost.

This brings me fo a consideration of the circumstances connected
with the loss of the staves, and to the question of the alleged negli-
gence. The condition of things at the defendant’s landing, on the
morning of December 25th, was this: Outside of the stationary float
there were six barges or flats lying side by side, lashed securely to the
float, and on the extreme outside of those craft barge No. 48 lay, well
out in the Monongahela river, and exposed to the force of the current.
The river was high—the stage of water being from 12 to 15 feet—
and was rising. The rise was exclusively out of the Monongahela,
and hence the current was very strong. The water where the barge
lay was rough by reason of the wind which prevailed, and, moreover,
tow-boats were passing up and down the stream, and the barge was
exposed to the swells they made. The expert witnesses say it needed
splash-boards to prevent its swamping, which should have been sup-
plied by those having it in charge. Moreover, barge No. 48 was se-
cured by a single line only,—a head-line,—which was fastened to an
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inside timber-head of the stave-barge, and was made fast to sn oul-
side timber-head of the outer one of the six craft above mentioned.
In consequence of this method of tying barge No. 48 it swung about
on the line, particularly as tow-boats passed, causing swells. Wit-
nesses of experience say that the barge required a stern-line, and that
it should have been lashed tight at both ends, square up with the out-
side boat to which it was tied. Two witnesses who were on passing
tow-boats observed that the barge was in danger, and so expressed
themselves at the time. John A, Loper, who was at the landing be-
tween 9 and 10 o’clock that morning, says he saw no one there tak-
ing care of the boats; and it is a significant fact that the defendant
company did not examine either Martin or Cain, nor any witness, to
explain how the loss in guestion occurred. It however appears from
the libelant’s proofs that early on the afternoon, probably about 2
o’clock, barge No. 48 broke loose and was quickly swept down the
river. The staves were altogether lost.

I am entirely satisfied from the evidence, and find the fact to be,
that the barge was improperly and insecurely fastened, and hence
broke loose, and that the staves were thus lost by reason of the eul-
pable and inexcusable negligence of the defendant company and its
employes. There was a clear lack of reasonable care on their part,
in view of the then existing circumstances. In the course of its deal-
ings with the libelant and others the uniform custom of the defend-
ant company was to take care of its loaded barges, after arrival at its
landing, until notice of the arrival had been given the consignees of
the cargoes. Undoubtedly this was its duty under the transportation
contract here, and until reasonable notice was given the libelant there
was no delivery. Ang. Carr. § 313, Thereis no doubf that thelibel-
ant has a right to maintain this suit for the non-delivery of the staves.
Lawrence v. Minturn, 17 How. 100. The rule is well established that
a consignee may sue in a court of admiralty either in his own name
or in the name of his principal. MecKinlay v. Morrish, 21 How. 343.
Moreover, it i8 in proof that this suit was instifuted with the approval
and by the direction of the consignor.

It appears from the pleadings and proofs that the number of staves
was 67,197. It is also satisfactorily proved that their value af the
time of their loss was $23 per thousand, and they had been sold a
that price. Hence the libelant is entitled to recover on the basis of
that quantity and price, less the agreed freight, with interest from De-
cember 25, 1879. Let a decree be drawn in favor of the libelant in
accordance with these views.



