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In re Am Kzg.

(Distriet Court, 8. D. New York. November 25, 1884.)

Haseas Corrus—CHINESE BEAMEN—RIGHT T0 LAND NOT WITHIN RESTRIOTION
Acr—Acr oF JULY 5, 1884—CONSTRUCTION. ‘

Ah Kee, a Chinaman, but a born subject of Great Britain, shipped as sea-
man at Calcutta on an. American vessel, in June, 1884, and arrived in New
York, November 3d, when the crew were discharged, the master intending to
ship Ah Kee on board some other vessel on a return voyage without landing.
Ah Kee came on shore for the same purpose, and was thereupon arrested by
the United States marshal under the restriction act of July 5, 1884, and was
lodged in jail. On habeas corpus, heid, that seamen landing temporarily only,
for the purpose of procuring a chance to ship on a return voyage in the ordi-
nary pursuit of their vocation on the high seas, are not within the act, and are
not required to procure the certificate described in section 6, which, for the
most part, would be impossible or impraeticable for seamen, and the petitioner
was, accordingly, discharged from arrest. :

Huabeas Corpus. .

James P. Davenport, for petitioner.

Elihu Root and H. N. Tift, for the United States.

Broww, J. The petitioner, Ah Kee, being in jail in the custody. of
the United States marshal of this district, has been brought before
me upon kabeas corpus. By the agreed statement of facts it appears
that the petitioner is of Chinese race, language, and color; that
he was born on the island of Hong Kong after its cession to Great
Britian, and has always been a British subject; that for several years
last past he has been a sailor, following the high seas, and usually
shipping as cook; that in June, 1884, he was shipped .as cook at Cal-
cutta by Captain Thorndike on board the bark Richard Parsons,
bound to New York, where she arrived on November 8, 1884 ; that
the crew were there discharged; that the master intended that the
petitioner should remain on board his ship until he found a chance
to ship as sailor on a return voyage, but that a few days after the
bark’s arrival Ah Kee came ashore without the knowledge or con-
sent of the master; that he was thereupon arrested by the Uaited
States marshal, on a warrant issued by the United States commis-
sioner, on complaint of the master, and after examination remanded
to the custody of the marshal to be sent back to the country from
whence he came; that the petitioner has no certificate under section
6 of the act of July 5, 1884; and that his intention and purpose are
to obtain, as soon as possible, a position as ship’s cook on a vessel
sailing for a foreign port.

This case is, in most of its features, identical with that of In re
Moncan, 14 Fep. Rep. 44. The persons were there released by DEapy,
J., because—First, “they were simply on board of a vessel touching
while on a voyage to a foreign port; second, they were here only as
members of a crew of a vessel arriving in a foreign port, and taking
on cargo for another,” with some further reasons in the Case of Mon-
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can. See, also, In re Ho King, 14 Fep. Rer. 724. I concur entirely
in the reasons and conclusions stated in the opinion of Deapy, J., in
that case. They seem to me decisive of this. The expressed object
of the act of May 6, 1882, (22.5¢t. at Large, p. 58, ¢. 126,) is to
suspend for 10 years the coming of Chinese laborers to the United
States. The title of the act is “An act to execute certain treaty stip-
ulations relating to Chinese.” By article 1 of the treaty of 1880, (22
8t. at Large, 826,) it is provided that “the limitation or suspension
shall be reasonable, and shall apply only to Chinese who may go to
the United States as laborers, other classes not being included in the
limitations.” The persons prohibited by the act from coming within
the United States are throughout deseribed by the phrase “Chinese
laborers.” The well-known use and meaning of this phrase, and con-
temporaneous history, leave no doubt in my mind that the words
“Chinese laborers” have no reference to seamen in the ordinary pur-
suit of their vocation on the high seas, who may touch upon our
shores, and may land temporarily for the purpose only of obtaining
a chance to ship for some other foreign voyage as soon as possible,
and who do not intend to make any stay here, or enter upon any of
the occupations on land within this country. Such persons do not
come “to the United States as laborers;” i.e.,as laborers within the
United States,in the sense of the act, and hence “are not included in
the limitations.”

Besides the general considerations above stated, there are particu-
lar provisions of the statute from which the exclusion of sailors, as
being outside the intention of the statute, is to be inferred. By sec-
tion 8 the master of any vessel arriving in the United States from
any foreign port is required “to deliver and report to the collector of
customs a separate list of all Chinese passengers taken on board his
-veesel at any foreign port or place, and all such passengers on board
such vessel at that time,” with various particulars there specified.
In this section the attention of the law-makers was brought face to
face with the persons who come to this country on board vessels.
The law requires a detailed statement in regard to “Chinese passen-
gers,” and heavy forfeitures are denounced for violations of this see-
tion. But there is no requirement to specify any Chinese members
of the erew. By section 12 of the act any Chinese person found un-
lawfully within the United States “shall be caused to be removed
therefrom to the ecountry from whence he came at the cost of the United
States,” ete. Is it eredible that congress intended that a seaman
found here, who has landed only to ship on a return voyage in the
ordinary course of his vocation, which would involve no cost or
trouble to the United States, should be arrested and sent back at the
cost of the government? Plainly, as it seems to me, seamen are
neither within the spirit nor the letter of the act. The language of
‘the act throughout has evidently in contemplation persons coming
within the United States as laborers. It intends nothing beyond




IN RE AH KEE. 521

that. The limitation of the treaty is express that the restrictions
shall only apply to Chinese who may come to the United States as
laborers; that is, to be laborers within the United States. Chinese
seamen, therefore, who only land temporarily in the ordinary pursuit
of their ealling, for the purpose of shipping on a return voyage as
soon a8 possible, are, in my judgment, wholly outside of the act.
Section 6, requiring a certificate as regards persons other than
laborers who:may be entitled to come within the United States, pre-
sents more difficulty. A careful attention to the details of this sec-
tion, however, shows that its provisions are unadapted to Chinese sea.
men, whom the necessities of commerce might require fo be shipped,
not merely in China, but in other parts of Asia or Europe,—as in Cal:
cutta, where this petitioner was shipped,—and that some of the re-
quirements of this section, in respect to the certifcate, would be either
impossible or wholly impracticable. As I have said, since seamen do
not come to the United States as laborers, they are not, as a class, in-
cluded within the treaty or the intent of the act. Section 6, the gen-
eral purpose of which is fo ascertain the persons who may come
within the United States, ought not to be so interpreted asto prevent
the coming of those who are in reality entitied to come, by imposing
impossible or impracticable conditions, lex non intendit aliquid im-
possibile. In U. 8. v. Kirby, T Wall. 486, the supreme court say:
“General terms should be so limited in their application as not to lead to
injustice, oppression, or an absurd consequence. It will always, therefore, be
presumed that the legislature intended exceptions to its language which

would avoid results of this character. The reason of the law in such cases
should prevail over its letter.”

Considering, therefore, the specific purpose of the act itself, the
limitations of the treaty, the impracticability of applying section 6
to Chinese seamen shipped in all parts of the world, and the clear
omission of sailors from section 8, where we should naturally expect
to find them specified, if intended to be referred to at all in this act,
I conclude, on the whole, that they should not be deemed to be em-
braced within even the general words of section 6. Chew Heongv. U.
S. 5 Sup. Ct. Rep. 255. Should a Chinese person, coming hére and
landing as a seaman, remain for any other purpose, or engage in the
labor of the country, he would plainly become amenable to the provis-
ions of the act. The petitioner in this case left the ship apparently
unnecessarily. The captain intended to procure him a return voyage.
He had, however, had some difficulty with the captain, and was sus-
picious of him, and of his intentions. The record before me states
his present intention to return as soon as possible, but it does not
expressly state his intention when he left the ship. As it is possi-
ble, thoagh I think hardly probable, that he had some other intention
than to ship at once on a return voyage when he came ashore, I shall
order his discharge upon his own recognizance, in the sum of $500,
to ship upon a voyage to some foreign port within 30 days, without
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eongidering the effect of his ghipment on board an American vessel
as & British subject before the passage of the amended act of 1883,
U. 8. v. Douglas, 17 Fep. Rer. 634; In re Ah Lung, 18 FEp. REP, 28.

Rruszns v. Mexroan Nationarn Construorion Co.
(Circust Court, 8. D. New York. December 13, 1884.)

AocTIoN ForR MonEY HAD AND RECEIVED—BREACH 0F CONTRACT.

In May, 1883, the Mexican National Construction Company sought subscrip-
tions to a loan of $2,000,000 to aid in constructing the Mexican National Rail-
way, and plaintiff subscribed $20,000 upon the terms of a contract whereby
the construction company agreed to deposit in trust securities of the nominal
value of $20,000,000 us collateral for the repayment of the 82,000,000 loan on
or hefore September 15, 188¢4. October 1, 1883, plaintiff paid the installinents
of his subscription as called by the company, and received receipts therefor,
which, under the contract, were not transferable without consent of the com-
pany, but could be exchanged for formal certificates of interest in the loan, au-
thenticated by the trustee. Before payment of the last installment, the com-
pany transferred to the trustee the securities by indenture, prescribing the pow-
ers and duties of the trustee, and providing that he should execute, as requested
by the company, certificates of interest entitling the registered holders to an in-
terest in the securities, or the proceeds of the sale thereof, bearing the same
proportion to the whole as the amount of each certificate bore to the §2,000,-
000; but that he should not sell the securities to satisfy the loan unless the
holders of certificates representing 25 per cent. of the whole amount requested,
and that the holders of & majority in interest might waive default in payment
of the loan, or extend the time of payment, or suspend or postpone the sale of
the collaterals, at their discretion, Plaintiff had no knowledge of the terms of
this indenture, and demanded a certificate, as provided in the contract, and,
on a refusal to deliver the same, brought suit for money had and received.
Held (1) that the deposit of the collaterals, under the terms of the trust indent-
ure, was a breach of the subscription contract; (2) that, inasmuch as the de-
fendant had put it out of its power to perform an executory contract with the
plaintiff, the latter had the right to treat the contract as terminated; (3) that
the plaintiff could, at his election, sue upon the agreement and recover dam-
ages for (;z breach, or treat it as rescinded and recover back the money he had
advanced,

At Law.

Billings & Cardoza, for Reusens,

Theodore F. H. Meyer, for defendant company.

Warracg, J. The demurrer to the complaint raises the question
whether the plaintiff can recover as for money had and received,
upon the following facts: In May, 1883, the defendants sought sub-
scriptions to a loan to be made to it of $2,000,000, to aid in con-
structing the railroad of the Mexican National Railway Company,
and on May 30, 1883, the plaintiff became a subscriber to the extent
of $25,000, upon the terms of a contract of subscription.. By this
contract the defendant agreed to deposit.in trust with & trustee
named certain securities, aggregating in nominal value $20,000,000, .
as collateral for the repayment of the $2,000,000 loan on or before
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September 15, 1884. On October 1, 1883, the plaintiff had paid the
amount subscribed by him in installments, as called by the defend-
ant, and had received receipts therefor, which were not transferable
without the consent of the defendant. It was provided by the con-
tract of subscription that such receipts should be exchanged for
formal certificates of interest in the loan authenticated by the trustee,
upon payment of the last installment of the subscription. Before
the payment of the last installment by the plaintiff the defendant
transferred to the trustee named in the contract the securities speci-
fied therein, but this was done by a trust indenture which preseribed
the powers and duties of the trustee respecting the use and sale of
the securities. Among other things, this trust indenture provided
that the trustee should execute from time to time, as requested by
defendant, certificates of interest entitling the registered holders to
an interest in the securities, or the proceeds thereof in case of a sale
by him “under the provisions of the trust indenture,” bearing the
same proportion to the whole as the amount of each certificate should
bear to $2,000,000. The indenture algo provided that the trustee
should not sell the securities to satisfy the loan unless holders of
certificates representing 25 per cent. of the whole amount should re-
quest him to do so; and it also provided that the holders of a ma-
jority in interest might waive any default in the payment of the loan
on the part of the defendant, or instruct the trustee to do so, and
extend the defendant’s time for payment, and suspend or postpone
the sale by the trustee of the collaterals at their discretion. So far
as appears, the plaintiff was ignorant of the terms of the indenture
when he paid the installments of his subseription, but, after it was
executed, demanded a certificate of defendant of the character speci-
fied in the contract of subecription. The defendant refused such a
certificate, but offered one such as it had authorized the trustee to
execute by the terms of the trust indenture.

The first question is whether the deposit made of the collaterals
under the terms of the trust indenture was such a departure from
the contract of subscription as to amount to a breach of that con-
tract. The contract was silent as to the conditions upon‘which the
bonds should be deposited with the trustee, aside from the stipulation
that the loan should be secured by an assignment in trust of the spee-
ified collaterals which were to be deposited with the trustee. The
reagonable ‘implification, however, is that they were to be deposited
to secure the repayment of the loan on the contract day, and that the
trustee was to exercise the ordinary rights of a pledgee to sell the se-
curities and satisfy the debt for the benefit of the subscribers. Such
a pledge would, doubtless, confer upon every subseriber a qualified
right to call upon the trustee to satisfy the amount due to him by a
sale of the securities. But the fund created was a joint fund for the
benefit and protection of the whole body of subscribers, and -there-
fore is not to be dealt with upon the intervention of a single cestui
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que trust to the disadvantage of the others. If the trust indenture
provided that the trustee should not sell the securities unless a sale
should be advantageous to the common interests of the cestuis que
trust, it would be unobjectionable, because it would only prescribe a
condition which would be implied, and which a court of equity would
impose in the exercise of its jurisdiction over trusts, if applied to by
any of the parties in interest. But the indenture contains arbitrary
restrictions upon the powers of the trustee, which he cannot disre-
gard, and which materially impair the rights of the subscribers. It
substitutes the discretion of 25 per cent. in interest of the cestuis que
trust in place of the discretion of the trustes, and requires him, at the
intervention of a majority of the subscribers, to extend the time of
payment, and postpone a sale of the securities. The plaintiff did not
consent to the creation of such a trust. The conditions may have
been designed to promote the best interests of all the subscribers;
they may have been wise and expedient, but they were not such as
were authorized by the plaintiff’s contract. A court of equity might
reform the terms of the trust indenture if a suit were brought for
that purpose, but, so long as they stand, would have to adhere to
them, if called upon to intervene upon the application of the cestuis
que trust.

It remains to consider whether the plaintiff can recover back his
money in an action for money had and received, or whether his rem-
edy is merely one for damages for a breach of contract. The subscrip-
tion agreement was a separate and independent contract between the
defendant and each subscriber. The defendant could maintain a suit
against each subscriber upon his failure to pay the amount of the sub-
seription ; and it must follow that each subscriber has a corresponding
right of action against the defendant for any breach of the contract
on its part towards him. Similar contracts have been frequently ad-
judged to confer a several liability and a several right of action on
the part of each subseriber. Thomp. Liab. Stockh. § 114; Whittlesey
v. Frantz, 74 N. Y. 456, It is a familiar rule that when one party to
an executory contract puts it out of his power to perform it, the other
may regard it as terminated, and has an immediate right of action to
recover whatever damages he has sustained. Ford v. T'iley, 6 Barn.
& C. 825; Bowdell v. Parsons, 10 Bast, 859; Heard v. Bowers, 23
Pick. 455-460; Shaw v. Republic Life Ins. Co. 69 N. Y. 293; U. S. v.
Behan, 110 U, 8. 839; 8. C. 4 Sup. Ct. Rep. 81; Lovell v. St. Louis
Mut. Life Ins. Co. 111 U. 8. 264; S. C. 4 Sup. Ct. Rep. 390. The
plaintiff was under no obligation to tender his receipts. They were
merely vouchers. They were to be exchanged for formal certificates,
but when the defendant had put it beyond its power to deliver the
proper certificates, the plaintiff was not bound to tender them. No
demand of the certificates was necessary after defendant had inca-
pacitated itself from giving them. Where money is advanced upon
an executory contract, which the contracting party fails to perform,



