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torneyfor the defendants, by due proceedings, obtained the judg-
ments. Having put an end to the suits after so long a lapse of time,
and so much more time having elapsed thereafter before the plain.
tiffs attempted to interpose, the defendants and the government have
a right to hold the plaintiffs to their responsibility for the laches,
there being no actual fraud or bad faith shown. In Bron8on v. Schul-
ten, 104 U. S. 410, the negligence or inattention of the plaintiffs or
their attorney was held· to be a bar to the correction of an erroneous
judgment after the term at which it was rendered. The first recov-
ery for in April, 1881, was, as the statute shows, at a term sub-
sequent to that at which these judgments were rendered.
The motion to quash the writ in Strang v. Schell is granted, and

the motions of the plaintiffs in that suit, and in Dale v. Redfield, are
denied.

SPERRY and others v. INSURANOE CO. OF NORTH AMERICA.

(CirCUit Oourt, D. Oolorado. December 11,1884.)

lrmE INSURANCE-KEEPING DANGEROUS SUBSTANCES ON PREMISES.
The prohibitory clause in II fire insurance policy against the of dan.

gerous substances cannot he extended so as to include a. building other than
the one covered by the policy.

At Law.
E. T. Wells, for plaintiffs.
V. D. Markham, for defendant.
HALLETT, J. Action on a policy of insurance for $1,000, issued

by defendant to plaintiffs, of date October 24, 1883, covering a stock
of goods"on the grade floor of the two-story frame shingle.roofed build·
ing situate on the north side of Main street, east of Center avenue,
in Garfield, Chaffee county, Colorado." The goods were destroyed by
fire, October 30, 1883. Several defenses are set up in the answer:
First. That the loss was caused, not by fire, but by an explosion of

some kind, for which the defendant is not liable by the terms of the
policy.
This defense is not supported by the evidence.
Second. That a clause of the policy prohibited toe of

powder, giant powder, or nitro-glycerine in the premises where the
goods were kept; "and defendant alleges that the plaintiffs, at the
time of the alleged damage and for a long time prior, had deposited
and stored on said premises, and in said building where the stock of
goods insured was, large quantities of gunpowder, giant powder, and
nitro-glycerine, that is to say, 1,000 pounds of each, without any con-

of the defendant so to do expressed in the body of the policy,
and without the knowledge and against the consent of the defend·
ant."
On this point the evidence shows that a one-story building on an
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I\djoining lot, and some three or four feet from that mentioned in the
policy; was used by plaintiffs as a store.house. A covered way con·
nected the two buildings at some point towards the rear. Goods were
taken into the store-house and put out at times through front doors,
which opened on the street, but in general the store-house was used
only in connection with the building mentioned in the policy through
the passage-way at the rear. Of the existence and use. by plaintiffs
of the building as a store.house, its situation and connection with the
main building in which plaintiffs' business was carried on, defend-
ant's agent had notice at and before the time of issuing the policy;
but whether the agent also had notice that giant powder or dynamite
was kept in the store-house is not clear. That substance was kept
in the building, open to view, and defendant's agent was in the
room. Nothing was said about it, and it may be going too far to as-
sume that he saw it and knew what it was. However that may be,
it is clear that the store-house was not any part of the premises cov-
ered by the policy, or within the prohibition of the policy as to keep-
ing explosiYe substances. The prohibitory clause reads as follows:
"Gunpowder, fire works, nitro-glycerine, phosphorus, naphtha, benzole,

benzine, benzine varnish, camphene, spirit gas, gasoline, phosgene, or burn-
II ing fluid, or any similar inflammable fluid, are positively prohibited from be-
ing deposited, stored. kept, or used in any building oil which, or on the con-
tents of which, there is any insurance under this policy, unless by special
consent expressed in the body of the policy, naming each article specifically,
otherwise the insurance by this policy shall be void."
It refers only to the building in which the goods were stored on

which insurance was given, and does not in any way refer to the
store-house, or anything in it. In this clause plaintiffs were not
limited in the use of the store-house or any other building, excepting
that in which the goods covered by the policy were kept. Therefore,
the defense that such articles were kept in the premises mentioned
in the policy is not made out.
Third. Another clause of the policy on which defendant relies is

as follows:
"And if the insured shall, in such application, survey, or plan, or in any

statement or description, written or oral, make any misrepresentation as to
the character, condition, situation. value. or ownership of said property, or
as to the occupancy of the premises, or the exposures thereto, or any other
misrepresentation whatever, or fail to make known every fact material to
the risk, including the amount of incumbrance on said property, if any,
this policy shall be void. The procuring of insurance on said property for
more than its cash value; or the having of other insurance thereon, or any
part thereof, valid or invalid, prior or subsequent, not made known to this
company and consented to hereon; or any change increasing the hazard,
either within the premises or adjacent thereto, within the control of or known
to the assured, and not reported to this company, and agreed to by'entry in
due form in the body hereof,-will render this policy null and void."
It is alleged that plaintiffs kept and stored "in the same building

and on the same premises with the stock of goods insured," gunpowder,



518 RDERAL BBPOBTBB.

giant powder, and nitro-glycerine, in violation of this clause. As bas
been stated already, the giant powder was in the store.house, and Dot,
as alleged, "in the same building and on the same premises with the
stock of goods insured." Therefore that defense is not made out.
Fourth, Referring to that part of the clause last mentioned which

forbids any change increasing the hazard, it is averred that plaintiffs
"did make a c'hange increasing the hazard within the premises and
building in which was the stock of goods insured in said policy, by
depositing and storing large quantities of giant powder and nitro·
glycerine on said premises and in said building after the issuance of
said polioy." This is answered by the statement already made that
the giant powder was not kept "on said premises or in said building,"
as averred. These matteI'S are repeated in an amendment whioh adds
nothing to what has been stated. In all the defenses it is alleged that
the giant powder was kept in or on the premises described in the pol.
ioy, which, if true, would bar the action. But the fact is not as alleged;
as fully explained, the prohibiting artiole was kept, not in or upon, but
very near to, the premises described in the policy.
The real question suggested by the evidence is whether the fact

that giant powder was kept in the store-house adjacent to the build·
ing mentioned in the policy was material to the risk, and therefore a ..
matter of which plaintiffs were bound to notify defendant at the time
of application for the policy. That is a question which can be raised
by answer only, and when thus presented is to be decided by the jury.
Cassacia v. Phmnix Ins. Co. 28 Cal. 628. If it appeared to be wholly
decisive of the case, perhaps the defendant would be allowed, even at
this late day, to amend its pleading in a way to avail of the defense.
But the circumstances disclosed by the evidence, although suggestive
of doubt, are by no means conclusive as to the fact. The warehouse
was in use at the time application was made for the policy, and de-
fendant had knowledge of it. Giant powder is an article usually kept
in stores in mining towns, and it was a fair inference that plaintiffs
were dealing in, it. To store or keep it with the goods insured was
forbidden, but nothing was said as to keeping it in the warehouse or
elsewhere without the main' building. As the dangerous compound
was excluded from the building mentioned in the policy, it is not
quite reasonable to go beyond the language of the contract and say
that plaintiffs were also forbidden to keep it in another place. If
more was intended than is stated in the policy, why was it omitted
from that instrument? To have prohibited the storage in the ware-
house of any of the articles referred to as hazardous would have been
easy enough, and the failure to do so gives support to the argument
that it was not intended, But the question is not presented in the
record, and therefore not open to consideration except upon the mat-
ter of amendment. I am of the opinion that the defense to the ac·
tioD is not sustained, and judgment will be for plaintiffs.
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In 'Ye An Kllllll.

(District Court, 8. D. New York. November 23,1884.)

HABEAS CORPUS-CHINESE SEAMEN-RIGHT 'ro LAND NOT WITHIN RB8TBIOTIOB
AC'.r-ACT OF JUJ.Y 6, lS84-CoNSTRUCTION.
Ah Kee, a Chinaman; but a born subject of Great Britain, shipped as sea-

man at Calcutta on an American vessel, in June, 1884, and amved in New
York, November 3d, when the crew were discharged, the master intending to
ship .A.h Kee on board some other vessel on a return voyage without landing.
Ah Kee came on shore for the same purpose, and was thereupon arrested by
the United States marshal under the restriction act of July 6, 1884. and wall
lodged in jail. On habeas corpus, held, that seamen landing temporarily only,
for the purpose of procuring a chance to ship on a return voyage in the ordi-
nary pursuit of their vocation on the high seas, are not within the act, aud are
not required to procure the certificate described in section 6, which, for the
most part, would be impossible or impracticable for seamen, and the petitioner
was, accordingly, discharged from arrest.

Habeas Corpus. .
James P. Davenport, for petitioner.
Elihu Root and H. N. Tifft, for the United States.
BROWN, J. The petitioner, Ah Kee, being in jail in the oustody of

the United States marshal of this district, has been brought before
me upon habeas corpus. By the agreed statement of facts it appears
that the petitioner is of Chiuese race, language, and 00101'; that
he was born on the island of Hong Kong after its cession to Great
Britian, and has always been a British subject; that for several years
last past he has been a sailor, following the high seas, and usually
shipping as cook; that in June, 1884, he was shipped ·as cook at Cal.
cutta by Captain Thorndike on board the bark Richard Parsons,
bound to New York, where she arrived on November 8, 1884; that
the crew were there discharged; that the master intended that the
petitioner should remain on board his ship until he found a chance
to ship as sailor on a return voyage, but that a few days after the
bark's arrival Ah Kee came ashore without the knowledge or con-
sent of the master; that he was thereupon arrested by the United
States marshal, on a warrant issued by the United States commis-
sioner, on complaint of the master, and after examination remanded
to the custody of the marshal to be sent back to the country from
whence he came; that the petitioner has no certificate under section
6 of the act of July 5, 1884; and that his intention and purpose are
to obtain, as soon as possible, a position as ship's cook on a vessel
sailing for a foreign port.
This case is, in most of its features, identical with that of In re

Moncan, 14 FED. REP. 44. The persons were there released by DEADY,
J., because-First, "they were simply on board of a vessel touching
while on a voyage to a foreign port; second, they were here only as
members of a crew of a vessel arriving in a foreign port, and taking
on cargo for another," with some further reasons in the Case of Mon-


