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shall be valued by the assessors separate from the other property of
the company, and the total value ascertained wheresoever situated.
whether within or without the state, was valued in the aggregate as
a unit, which was also declared to be according to the intention of
the law; and that the exemption of $1,000 allowed by the statute
was deducted only from the value of the main stem, and not from
that of the branches and IBased lines, which was also upheld. These
valuations having been thus set aside, a new proceeding before the
board of assessors became necessary. This took place, the place of
one member who had resigned being filled by a new appointment.
In June, 1884, the board of assessors reported a new valuation as

follows: Of the main stem of the Louisville & Nashville Railroad,
$50,000 per mile; of the Decatur Division; per mile,-
being an increase in the former of over $15,000 per mile, or over 40
per cent., and of the latter an increase of over $6,000 per mile, or
over 30 per cent.; of the main stem of the East Tennessee, Virginia
& Georgia Railroad, $24,000 per mile; of the North Carolina Branch
of the same, $10,000 per mile; of the Ooltewah Branch 01 Cut-off,
$16,000 per mile. It is alleged in the present bills that the board of
assessors, in making this last valuation, had before them in proof sub-
stantially the same state of facts as was before the former board on
which the first valuation was made which was set aside on certiorari;
that the present board, in making their valuation, disregarded the evi-
dence, acted arbitrarily, and not in good faith, for the purposes of a
fair and just valuation, but to oppress and punish complainants;
that the valuation is excessive, whether it is considered in reference
to the intrinsic value of the property itself or compared with other
railroad property in the state or elsewhere in the United States, or
with the value at which the real estate and other property of indio
vidual tax-payers is assessed by the assessors charged with that
duty, for purposes of taxation, it being charged in regard to them that
they systematically and intentionally have made such valuation at
much less than the fair actual value of such property; that deduc-
i;ions permitted to other tax-payers are denied to them; that the
property of the complainants is assessed for taxation for the year
1884 upon an amount and value as of 1883, although all other prop-
erty in the state is assessed upon an annual valuation; and that the
assessors have included in the property valued large amounts of prop-
erty which, although belonging to complainants respectively, have no
taxable situs in the state of Tennessee.
It is further alleged that the values set forth, by the complainants

respectively in the schedules submitted by them are the full and fair
values of all the property owned hy them, situated within the state
and subject to taxation therein, and they are severally willing to pay
the taxes chargeable thereon, and offer so to do. It is further charged
in these bills as follows:
(1) That the proceedings to be taken in reference to these valua-
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tions by the board of examiners under the statute are void, contrary
to the fourteenth amendment to the constitution of the United States,
because not due process of law, inasmuch as no opportunity is given
by the statute or other law for the company to appear before the
board of examiners and be heard by them; no time nor place is fixed
for the meeting of the boltrd of examiners, nor is any notice required
to be given to the parties, nor any opportunity afforded to except to
their conclusions, or to have the same reviewed or corrected.
(2) That by article 2, § 28, of the constitution of Tennessee, it is

provided that "all property shall be taxed according to its value, that
value to be ascertaiued in such manner as the legislature shall di-
rect, so that taxes shall be equal and uniform throughout the state.
No one species of property from which a tax may be collected shall
be taxed higher than any other species of property of the same
value;" that, in violation of this provision of the state constitution,
the legislature of the state has by law in favo,r of do-
mestic corporations of the state engaged in manufacturing articles of
the produce of the state by taxing them upon their corporate prop-
erty alone, as in case of individuals and firms, while it is alleged
that railroad companies are taxed upon the value of their corporate
property as enhanced by the value of the franchise, and by a consid.
eration of the value of the shares of its capital stock in the hands of
its stockholders.
(3) That a further discrimination is made by law against the com-

plainants in this: that, while individual tax-payers are entitled to de-
duct from the value of money and choses in action the amount of
debts owing by them, incurred in the business which produced the
taxable assets, no such deduction is permitted to be mlllde by railroad
companies, who are entitled to deduct $1,000 only from their taxa-
ble property; !tnd that, in point of fact, these complainants are
sought to be assessed for taxation upon a large amount of choses in
action, without deduction, while owing debts which individuals would
be allowed to deduct, equal in amount to such assets; and that this
discrimination is in violation of the fourteenth amendment to the
constitution of the United States, inasmuch as it denies to them the
equal protection of the laws.
(4) That the general revenue law, providing for the valuation of

the property of individual tax.payers by local assessors, contains pro-
visions for a fair and just equalization of such assessments in each
county by boards of equalization, with the right on the part of each
tax-payer to be heal'd by that board as to any complaint; and in case
of refusal by that board to grant redress of any grievance, the county
court has jurisdiction to give relief; whereas, in respect to railroad
property, the board of examiners has arbitrary power over the whole
matter of its assessment, without any opportunity given to show ex·
cessive or unequal assessments in any case; and this discrimination
is alleged to be in violation of the fourteenth amendment to the con-
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'stitlltion of the United States, being a denial of the equal protection
of the laws.
(5) That a further disorimination is ma.de against railroad prop-

erty, inasmuch as it is taxed fortwo successive years on the same as-
sessment, while all other property is taxed annually upon assessments
made each year.
(6) That the law imposes a tax upon the assessed value of all per-

sonal property belonging to a railroad company, including stocks,
bonds, cash, notes, accounts, etc., and railroad supplies and material,
which, in the case of a railroad company, like the Louisville &Nash-
ville Railroad Company, being a foreign corporation, have no situs
for taxable purposes in Tennessee, being held by the company at its
home office in the state of which it is a citizen, and which, if to be
oonsidered for purposes of taxation at all, in other jurisdictions, as
giving value to visible property located in those jurisdictions respect-
ivelJ', should be apportioned in any such estimate upon the whole sys.
tem of railroad lines, of whose operation they are the product, and
not exclusively upon that part of the line called the main stem; that
in point of fact, as to that company, its system embraces many lines,
extendiJJ.l:{ into other states, while under the proposed assessment,
and under the law authorizing it, the whole of such personal property
and choses in action, valued at more than a million and a half of dol-
lars, has been assessed for taxation as exclusively pertaining to so
much only of that system as embraces the line of l'oad between Louis-
ville and Nashville.
It is alleged in the bills that if the board of examiners shall certify

to the defendant Pickard, the comptroller of the state, the assess-
ments made by the assessors, as returned to them, or as modified by
them, that officer will proceed to collect the amount of taxes charge-
able to them and payable to the state, by distraint, and will certify
to the several oounties and towns through which the roads run, the
amount upon which those municipalities are severally authorized to
tax said roads, who will proceed to collect such sums, also, by sum-
mary process.
The prayer of the bills is that the assessments made by the board of

assessors, and now before the board of examiners for their considera-
tion and action, be declared null and void, at least so far as they ex-
ceed the valuation returned by the railroad companies themselves,
which are alleged to be full and true; and that the defendants, who
compose the board of examiners, be perpetually enjoined from certi-
fying t)le record of said assessments, and from delivering the same
to defendant Pickard, the comptroller, and the defendant Pickard be
enjoined from receiving said record,and from certifying said assess-
ments to any of the counties and towns of the state, and from tak-
ing any steps to collect any tax claimed by the state of Tennessee,
upon said assessments, in excess of the amount admitted to be due,
and for an injunction penclente lite to the same effect.
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To the present application for such an injunction the obvious an-
swer is made, in argument on the part of the defendants, that it is
premature.
The alleged inequalities, illegalities, and errors in the proposed

valuation, committed by the board of assessors, are, it must be ad-
mitted, as yet inchoate aud ineffective. That valuation can have no
validity or force whatever as an assessment nntil confirmed by the
board of examiners and certified by them to the comptroller. The
whole matter is within the control of that board, and they have not
yet acted. What their action may be we do not know; and there is
no ground on which we have a right judicially .to proceed, for believ-
ing that their future action upon the record of the assessors may
not correct every error, inequality, and injustice now complained of.
Even on the supposition entertained in the bills, that the legislation
itself, under which the assessment must be made, is open to the ob-
jections insisted upon, nevertheless, as that whole question of valua-
tion is submitted to the board of examiners, who are not, in any re-
spect, bound by the proceedings or findings of the board of assessors,
it may be that the ultimate and effective assessment made by the
board of examiners will, when made, be found to conform entirely as
to its amount to the estimates admitted to be correct by the complain-
ants themselves. If so, there can be no room for complaint, even
though the methods by which such a result is reached should be
shown to be erroneous or illegal. ,It is the result, and that alone, of ,
which there can be any ground for judicial complaint. If that proves
to be just, any error of principle in establishing it would be even less
than damnum absque injuria. No other result can be rightly antici-
pated; and that furnishes a conclusive answer to the application as
now made. It does not weaken the force of this conclusion to say
that, imputing only just intentions to the board of examiners, they
must necessarily err because of the vices pointed out in the legisla-
tion by which it must be presumed they will be governed, and which
necessitate injurious discriminations against the complainants; be-
cause, in addition to the consideration already mentioned, and which
is conclusive that the question is one of amount, which, if not
greater than complainants admit to be correct, cannot be for any
other reasons objected to, it must be remembered that the law, which
it is presumed the board of examiners will recognize and follow, is
not merely the letter of detached statutes, which, considered by them-
selves, might mislead into injustice and inequality, but it is that let-
ter of the law, construed as it must be, and moulded, if need be, to
conform to the larger and supreme law of the constitution of the
state and of the United States, which are invoked by the complain-
ants as securing to them all the relief they pray for. And in case
any errors of law should be committed by the board of examiners in
their action upon the record of the proceedings and valuation of the
board of assessors, an appeal for their correction, as has been seen by
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the decision of the supreme court of Tennessee in the case in 12 Lea,
573, may be had by certiorari and 8upersedeas, issuing out of tha
state courts, notwithstanding the of the statute declaring
the result certified by the board of examiners to be final and con·
elusive.
It is, indeed, charged in the present bills of complaint that the com-

plainants fear and believe that the board of examiners will purposely
attempt to defeat their remedy by certifying the result of their action
to the comptroller, without notice to them, and before they can arrest
the proceeding by a certiorari, after which, it is averred, it will be too
late to resort to that remedy; because, by the act of March 21, 1873,
no suit is permitted against an officer charged by law with the collec-
tion of revenue, except for the recovery of money paid under protest,
as having been illegally exacted, to be brought within 30 days after
payment; all writs for the prevention of the collection of any revenue
claimed, or to hinder or delay the collection of the same, being ex-
pressly forbidden, either by injunction, supersedeas, prohibition, or
any other writ or process whatever. The question whether the of
certiorari and supersedeas might issue after the record of the assessors
had been acted on and certified to the comptroller was not involved
in nor decided by the case in 12 Lea, 573; because in that case the
writ was issued and served while the record was still in the hands of
the board of examiners, and before it had been certified and remitted
to the comptroller. Whether the right to the writ is so far fixed by
the constitution of the state that no such exception as that made by
the act of 1873 can be effective, is, therefore, an undecided question,
the answer to which, however, it is not necessary to discuss or an-
ticipate.
It is the logical result of the decision of the supreme court of Ten-

nessee affirming its jurisdiction by certiorari to review and reverse the
action of the board of examiners upon the record of the board of assess-
ors, before that record has been certified to the comptroller, that there
is an interval of time between the final action of that board and their
certificate thereof to the comptroller, recognized by the law, in which
the party interested has a right of appeal, and, as that right of appeal
is secured by the law, it is not to be presumed that it will be unlaw-
fully denied by the officers of the law. 'rhere are, it is true, allega-
tions, in the present bills of complaint, made as the ground of the fear
and belief expressed by the complainants as to the purpose entertained
by the members of the board of examiners, who are defendants, by
undue means to defeat their right of appeal from the result of their
intended action upon the assessments complained of. These allega-
tions relate to what took place on the occasion of the first assess-
ment, from which the inference is songht to be drawn that the attempt
was there made by the same board to defeat the appeal in that case
by secrecy and stratagem,-not, however, successful.
. It would not be seemly or profitable to discuss here the question
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whether the facts so alleged warrant the inference sought to be de-
duced. They certainly furnish no ground which can, consistently
with judicial propriety, be made a justification for the fears expressed
on the part of the complainants as to the future. At the time re-
ferred to, of the former assessments, the right of appeal by certiorari
and supersedeas had not been affirmed by the supreme court of Tennes.
see, and the board of examiners could not be justly accused of en-
deavoring to defeat a right which it is most likely they did not believe to
have an existence. The situation is now different. The supreme
court of the state has spoken, and upon deliberation has declared the;
legal 'fights of the complainant. It is not for me to assume that the
chief officers of the state. by law forming the board of exalI).iners,
and made defendants to these bills, will be disloyal to the constitu.
tion and law of the state by a contempt of the authority and juris-
diction of its judicial tribunals. I shall, therefore, act in the present
matter upon the contrary assumption, that when they shall have
acted according to their own convictions of duty upon the record of
the assessment of the property of these complainants, submitted to
them by the board of assessors, reasonable notice will be given to the
parties, and sufficient delay before certifying and remitting the result of
their action to the comptroller to enable them to avail themselves of the
right to have that action judicially reviewed by the courts of the state.
A failure in these particulars will necessarily give rise to two questions
First, whether the proceeding in that event can be considered pro-
cess of law; and, second, whether such a deprivation of the oppor-
tunity to resort to a remedy given by the law confers upon a court
of equity jurisdiction to give the relief which might otherwise have
been at law. These questions are not before me now.
The motions for injunctions are therefore now denied and over-

ruled, with leave, however, to the parties respectively hereafter to
renew them upon supplemental bills, if hereafter they should be ad-
vised 'to file them.

SOUTHERN PAO. R. Co. v. DULL and others.

(Uircuit OOU'f't, D. Oalifornia. December 15,1884.)

1. LAND GRANT TO SOUTHERN PACIFIC RAILROAD COMPANY-ACT OF MARCH 3,
1871-GRANT VESTED, WHEN.
The words" that there be and is hereby granted," in the act of congress of

March 3, 1871, granting lands to the Southern Pacific Railroad Company of
California, constituted a present grant that eould only be defeated by failure to
perform the conditions subsequent, and; upon proper proeeedings, to take ad-
vantage of the failure to perform them; and the general right to the land, sub.
ject to the exceptions found in the act, vested at the date of the of the
act, March 3,1871, and attached to the specific lands at the moment of the filing
of the plat in the office of the commissioner of the general land-office, as pro-
vided by section 3 ot the act, on April 3, 1871, and from the laUer date it was


