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by the vessel on the voyage, it might as well be held “to furnish” it
‘also, a8 to furnish lighterage under this charter-party. Nor is it
likely or reasonable that if the parties to this contract ever contem-
plated that the defendant was to provide or furnish the lighterage
under any circumstances, as well as to pay for it, they would have
omitted to sayit. An agreement to “furnish” lighterage may, under
ordinary circumstances, be construed to include the necessary expense
of 80 doing. 'But an agreement “to pay” for lighterage, in terms, no
more includes the physical act of furnishing or providing the same,
than the less does the greater or a part the whole.

Keen v. Audenried, 5 Ben. 535, is a case on all fours with this. A
schooner was chartered to carry coals from Baltimore to Pawtucket,
Rhode Island, the charterer to pay freight at a certain rate per ton,
“with towage from Providence to Pawtucket.” There was a delay in
procuring towage at Providence, and the master of the schooner sued
the charterer for demurrage, alleging that he was bound to furnish
the towage, and was therefore responsible for the delay. But Mr.
Justice Brarcurorp, before whom the case was tried, construed the
somewhat ambiguous phrase “with towage,” as used in connection
‘with the stipulation for the payment of freight, as binding the char-
terer “to pay” the cost of the towage, but not “to provide” it.

If the defendant, by reason of its employment, was under any legal
obligation to furnish the libelant lighterage, which it failed to comply
with, the libelant may sue it for the damage actually sustained in
consequence of such breach of duty. But such suit, if maintainable,
would have to be brought, not upon the charter-party or for the de-
murrage provided for therein, but on this legal obligation of the de-
fendant to furnish lighterage to any vessel under like cireumstances,
and its failure to do so in this instance. v

The exceptions fo the libel are sustained, and the same dismissed.

Tre Grapiorus.!
(Oz'rcdz't Court, 8 D. Georgia. December, 1884.)

INJURIES TO STEVEDORE—NEGLIGENCE,

The steam-ship employed a firm of stevedores to prepare the ship for cargo,
and to stow cargo. They sent a gang of men on board, who found the upper
hatches closed and certain of the lower ones open. They prepared the ship tore-
ceive cargo, and left her in the same condition, as to the hatches, that they had
found her in. The next da{ another gang of men, of which the husband of the
libelant was one, was sent by the stevedores into the hold to receive and stow
cargo. While doing so, the husband of the libelant, while searching for some
dunnage, fell or stepped through one of the open lower hatches into the hold,
and received injdries from which he afterwards died. Held, there was no duty
on the part of the master and crew of the steam-ship to lcok to the hatches and

1Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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preparations to receive the eargo, nor neglect of duty in leaving the hatchway
uncovered through which the husband of libelanfentersd and met his injuries;
and that there was negligence in the husband of libelant going to the hatch-
way without procuring suffcient light, if light was necessary; ‘and if there was
negligence in not removing the upper-deck hatches over the one into which
the husband of libelant fell, it was the negligence of the stevedore and his
gang when they first came on board. '

Admiralty Appeal. 8. C. 21 Fep. Rer. 417, affirmed.

Richards & Heywood, Garrard & Meldrim, and I, B. Saussy, for
libelant. ' .

A. Minas and Chisholm & Erwin, for claimant.

Parpeg, J. This cause came on to be heard on appeal from the
district court on the transcript and evidence, and was argued. There-
upon the court, being fully informed in the premises, doth find the
following as the facts in the case:

First. The iron steam-ship Gladiolus arrived in the port of Savan-
nah about the middle of September, 1882, from New York, fo be loaded
with cotton at Savannah. In addition to other holds for eargo, the
(Hladiolus was furnished with a cross coal bunker, forward of the en-
gine-room, used and intended for reserve coal, but frequently for car-
rying cargo. This reserve or coal bunker was separated from cargo
hold No. 2 by an iron bulk-head up to the lower deck, and above that,
between-decks, by a permanent wooden bulk-head, in which were two
sliding doors over 12 feet apart, which doors, when opened, were 8
feet 7 inches wide, leading from between-decks over hold No. 2 fo
between-decks over the reserve coal bunker. Abaft this partition,
between the sliding doors, was the hatchway of the reserve coal bunker.
It was 12 feet long athwart ship, 3 feet 10 inches wide fore and aft,
and 16 feet deep. It was surrounded with the usual coamings, about
5inches high. From the side of the sliding doors on the starboard side
to the eoamings of this hatehway the distance was 18 inches. Hatch-
way of hold No. 2 was 25 feet 8} inches fore and aft, and 12 feet
wide. - The hatchways of hold No. 2, and of the reserve coal bunker,
were provided with hatches for the upper decks and for the between-
decks. On the voyage from New York coal was used for the ship
from the reserve coal bunker, apparently carried through the sliding
doors, and when the ship arrived at Savannah this coal bunker was
about half full.

Second. The ship employed Reilly Bros., stevedores, to prepare the
ship for cargo, and to stow cargo; and so, on the nineteenth day of
September, while the ship lay at the wharf, they sent a gang of men
to remove the coal from the coal bunker, and otherwise prepared the
ship for cargo. This gang of men found the hatches over the hatch-
ways on the upper deck, but the hatches between-decks, of hold No. 2,
and of the reserve coal bunker were off, and the sliding-doors were
open. The men removed the hatch on the upper decks over the coal
bunker, removed the coal through the coal-bunker hatchways to an-
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other part of the ship, swept out the hold and prepared it for cargo,
and they left the ship on the evening of the 19th, with regard to
hatches and hatchways, as they found it; that is, the upper-deck
hatches on, the between-deck hatches off, and the _sliding doors open.
On the morning of the 20th, a bright, clear day, about 9 o’clock, the
stevedores sent a gang, of which James McGinty was “header” or
foreman, to stow cargo, first in hold No. 2. This gang found the
hatehes in the condition they were left the night previous by the first
gang of men. They removed the hatches on the upper deck over hold
No. 2, and McGinty and his men were sent down by the stevedore to
get ready to stow cargo, When about three bales of cotton were sent
down, the men called for “toms,” which are short pieces of wood used
in stowing cargo, and one of the gang started to go through the slid-
ing door in search of this dunnage, when McGinty said he would get
the foms or dunnage for them. He went through the sliding door, and
almost immediately either fell or stepped in the coal-bunker hatch-
way, fa.lhng about 16 feet, and receiving such injuries thereby that he
died in about six hours. There was no connection between the two
stevedore gangs of the nineteenth and twentieth of September, except
that each was employed by the same stevedore, under the same gen-
eral contract, to prepare ship for cargo and to stow cargo.

Third. 1t is usual and customary for the ship to furnish toms or
dunnage for properly stowing cargo, and it is usual for the stevedore’s
men in loading a ship, when such dunnage is not found to hand, to
hunt it up, and to search through the ship therefor. There was suffi-
cient dunnage aboard the ship,—some in hold No. 2, not, however, con-
sidered of the proper length and kind,—and there was some dunnage
between-decks over the coal bunker, the same being boards which
were afterwards used in stowing the cargo.

Fourth. James McGinty was a longshoreman engaged in that busi-
ness 12 or 13 years. Had often been engaged in loading steam-ships
with cotton in the port of Savannah, and his usual earnings were six
dollars per day each day that he worked, and he was generally em-
ployed. James MeGinty left the libelant, his widow, and three minor
children, who were dependent upon him for support.

Fifth. The master of the Gladiolus, on the nineteenth and twen-
tieth of September, was on board his ship. He knew of the work
done by the first gang on the 19th,and he was present when MeGinty
with his gang came to stow cargo. He had made no previous ex-
amination of the condition of the hatches between-decks and of the
sliding doors before or at the time McGinty and his gang arrived,
and he made no preparations to light the holds for the stevedore’s
men. He gave no orders to nor exercised any control over them.

Sixzth. There was no duty upon the part of the master and erew of
the Gladiolus to look to the hatches and preparations to receive the
the cargo, nor neglect of duty in leaving the doors open and the hatch-




