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cu.rs owned by or belonging to the company; boats, machinery and equip-
ments, llOl1ses and appnrtenances occupied by lock-gate keepers and other em-
ployes. (5) Stores. (6) Telegraph lines. (7) Miscellaneous property." r

The said railroad companies, the Winchester & Potomac, the Win-
chester & Strasburgh, the Strasburgh & Harrisonburg. and the Val-
ley Railroads, made their reports to the auditor of publio accounts as
required, and were. by the board of public works, duly assessed on
their roadways and tracks, depots, and other real estate owned by
them. Their reports showed that they were not. the owners of any
rolling stock. On the day of June, 1888. S. Brown Allen,
auditor of public accounts for the state of Virginia, assessed the Bal-
timore & Ohio Railroad Company with taxes on its rolling stock, used
on said roads, for the years from 1870 to 1881, inclusive, amounting
in the aggregate, for 11 years, to the sum of $22,249.25, and on
the day of June, 1883, placed said taxes in the hands of J.
Ed. Hamilton, treasurer of Augusta county, Virginia, for collection.
On the day of June, 1883, said Hamilton, treasurer, distrained
certain property, such as engines, passenger C$rs, box cars, stock
cars, etc., belonging to the Baltimore & Ohio Railroad Company, and
on the refusal of said company to pay the taxes so levied for, adver-
tised said property to be sold at public auction. To prevent this sale
a restraining order was, on the petition of the Baltimore & Ohio Rail-
road Company, awarded on the day of , 1883, by the
judge of this circuit, inhibiting the said Hamilton, treasurer, from
making sale of said property. It is, on a motion by the defendants,
S. Brown Allen, auditor, and others, to dissolve this restraining or-
der, that the court is called upon to decide the question as to the lia-
bility of the Baltimore & Ohio Railroad Company for the taxes levied
on its rolling stock employed by it in its operation of the aforesaid
railroads, leased by it in the state of Virginia.
'fhe first question presented is the character of the property on

which the tax is assessed. Is it realty or personalty, or does it fall
within the definition of movable fixtures? The doctrine that the
engines, cars, etc., used in operating a railroad, are movable fixtures,
is not sustained by the current of authorities. It is in no sense real
property, or savoring of the realty. That it is personal property
cannot be successfully controverted, and therefore, as the subject of
taxation, it is governed by the same general rules applicable to other
personal property. "The weight of authority is that it is personal
estate to be taxed to the road where it has its domicile." Burroughs,
Tax'n, 186. That it may, by the legislature, be treated as real es-
tate is admitted; that the legislature of Virginia has not so treated
it is conceded; that the Baltimore & Ohio Railroad Company is a
foreign corporation is not dispnted. We think that a careful read-
ing of the act of the Virginia legislature (chapter 119, Sess. Acts
1881-82) shows that the tax to be imposed on the real and personal
property of railroads is to be imposed on home railroads-those char-
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tered under the laws of Virginia. Section 20 of the act says: "Every
railroad and canal company, not exempted from taxation by virtue
of its charter, shall report annually," etc. The act means, "by vir-
tue of its charter,"-the provisions of a charter granted by the legis-
lature of Virginia. The legislature of Virginia would have no right
or power to make such a provision as to a foreign corporation. A
charter granted a foreign corporation, exempting it from taxation,
can only avail it within the dominion of the sovereign granting the
charter j when it its property into the dominions of another
sovereign it becomes subject to the tax laws of the latter. The same
clause of the section (20) referred to, requires the report to show par-
ticularly in what county or corporation such property is located. In
the twenty-second section of the same act,.providing for the taxation
of express, transportation, steam-ship, sleeping-car companies, ,etc.,
said companies are required to return the value of aU real and per-
sonal property owned by said company and persons, and located within
said state, (Virginia.) And this view that the statute does not con-
template the taxation of rolling stock not located in this state, but
only temporarily within her borders, having its situs or location in
another state, gathers strength from the fact that this is the con-
struction given the statute by the predecessors of Auditor Allen, and
of the board of public works of which he is a member. The act was
passed by the legislature during the session of 1869-70, and no as-
sessment of the rolling stock of the complainant, used in operating
the railroads leased by it in Virginia, has ever been made until that
made by Auditor Allen on the --- day of June, 1883. It has
been said that if a statute "be susceptible of the interpretation which
has been put upon it by long usage, the courts will not disturb that
construction." Pochin v. Duncombe, 1 H. & N. 856.
The construction v;re have given the statute is in harmony with the

current of decisions, for the authorities are numerous and clear that
"a corporation is taxable for its personal property at its domicile,
which is the state of its creation, and within that state, in the town
where it has its principal office or place of business." Burroughs,
Tax'n, 186. Let us apply this principle to the facts presented in
this cause. The evidence shows that the complainant, the Balti-
more & Ohio Railroad Company, was chartered by the state of Mary-
land; that its home or princiP'tl office is in the city of Baltimore, in
that state, and that said city is the head-quarters for all of its roll-
ing stock used on its main and branch lines; that the trains are run
solid from Lexington (formerly from Staunton, Virginia) to Balti-
more; that none of its rolling stock is assigned permanently to sel'V-
ice in the state of Virginia, nor to the four roads operated by it in
that state j that its rolling stock is used interchangeably upon its main
line and branches in the states of Maryland, Virginia, West Virginia,
Pennsylvania, and states west of the Ohio river, as the necessities of
the service of the company may require.
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In Orange ct A. R. Co. v. City Council of Alexandria, 17 Grat. 186,
where this question arose, JOYNES, J., delivering the opinion of the
court, said: '
"Upon this state of facts I am of opinion that the railroad company must

be considered as having its residence or domicile in Alexandria, and that its
rolling stock. though in daily use upon the road and absent from the city the
greater part of the time. is to be considered as belonging there, and fa liable
to taxation by the city."
The Philadelphia, W. ct B. R. Co. v. Appeal Tax Oowrt of Balti-

more City, 50 Md. 415, 416, was the case of a. foreign oorporation
doing business in Maryland, with its principal office or place of busi-
ness in Philadelphia, though owning extensive leasehold estates in
the city of Baltimore, and part of its line being chartered under the
laws of Maryland. The court said:
"It is plain the rolling stock of the company cannot have permanent loca-

tion or legal situs at two or more places at the same time. unless so declared
by positive statute; and conceding that it should be located at the domicile
or home or principal office of the corporation, it is Clear, as the law now
stands. there can be no well-founded claim to assess this property in Balti-
more. The engines and cars of the appellant have no abiding-place or per-
manent location in this state, so as to become incorporated with the other
permanent property of the state. and are only brought here transiently while
employed in the operations of the road. And whether such engines and cars
be regarded as personal property, or as so far partaking of the nature of
realty as to justify the denomination of them as movable fixtur,es, the princi-
ple equally applies. They havt'l the movable quality, and, in the absence of
positive legislation fixing a different they can have no other given them
by construction than the home or principal office of the corporation."
See, also, Appeal Tax Court of Baltimore City v. Northern Cent. By.

Co. 50 Md. 417.
The decisions of the supreme court of the United States in the

cases of Hays v. Pacific Mail Stearn-ship Co. 17 How. 596, and St.
Louis v. Ferry Co. 11 Wall. 425, rest upon facts very similar to those
presented in the cause before us. A leading case on this question-
the power to tax the rolling stock of a railroad elsewhel'e than where
it has its actual situs-is Pacific R. Co. v. Cass Co. 58 Mo. 81, 32.
The result of that decision is that the rolling stock of a railroad com-
pany which is in a county which is not the legal residence of the cor·
poration,and which is only in transit or temporarily there, is not
taxable in such county, but is to be assessed and taxed in the county
which is the legal residence of such corporation. The learned attor-
ney general, counsel for the defendants, has strongly argued that to
determine the situs or location of the rolling stock assessed with tax
is in the city of Baltimore, and therefore not liable to such assess-
ment, would be to allow foreign corporations to evade the tax laws of
the state of Virginia. and to escape the burdens borne by the railroad
companies chartered by that state. The answer is, that is a question
to be dealt with by the legislature of Virginia. The line of unques-
tioned decisions to which we have referred makes plain the duty of
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the court. The opinion of the court is that the situs or location of
the rolling stock employed by the Baltimore & Ohio Railroad Com-
pany ill operating the said railroads leased by it in the state of Vir-
ginia i8 in Baltimore city, state of Maryland; the same is not liable
to assessment for taxes under the tax laws of Virginia; that the mo-
tion to dissolve the injunction order heretofore awarded the complain-
ant must be overruled, and that said injunction order be perpetuated.
There are some questions of minor importance raised in the plead-

ings, but as they do not affect the merits of the controversy it is not
necessary for the court to pass upon them.
A decree will be plLssed in accordance with this opinion.

BOND, J., of the circuit court, concurring.

PERSONALTY OF RAILROADS. Where railroad property is taxed as other
property of the state, its personalty should be assessed to the company Which
owns it. Portland, S. & P. R. Go. v. Saeo, 60 Me. 196; Pacific R. Co. v.
Cass Co. 53 Mo. 17; State v. Person, 32 N. J. Law, 134; Oran,ve & A. R. Co.
y, Ale,randria, 17 Grat. 176. So the rolling stock of a railroad is personalty,
to bp taxed to the road which owns it at the place of its domicile, (Kennedy v.
St. Lnnis, V. & T. H. R. Co. 62 Ill. 395; Randall v. Elwell, 52 N. Y. 521,)
even though leased out to another company. Appeal1'ar» Court v. Pullman
P. C. Co. 50 Md. 452; Same v. Northern Cent. R. Co. 50 Md. 417. cases
on this sU.bjeet collected in 1 Desty, Tax.'n, 399.-[ED.

MORSE V. CHENEY, Ex'x, etc.

(Oireuit Oourt, D. Oonnectieut. November 10, 1884.)

LEASE OF THEATER SECTION-CONSTRUCTION-IMPLIED COVENANT- 'EvICTION-
RIGHT TO RECOVER PART OF UONSlDJ<JUATION.
Lease of a section and seat in a theater construed, and held that there was

no implied covenant by the lessor that, during the regular annual theatrical Win-
ter season of about 40 weeks, public performances or entertainments should be
given in the theater, to which the lessee should have access under the lease, or
that, if the lessor did not run the theater for 40 weeks in each year, but discon-
tinued it and ceased to operate it, he was to pay back to the lessee a due pro-
portion of the consideration; held, al8o, that the lessee was not entitled to re-
cover a part of sllch consideration because of an eviction of the lessor and a
closing of the theater on account of his failure to pay the ground rents due
from him under his lease of ground on which such theater was erected.

At Law.
Ranney Olark and O. J. Oole, for plaintiff.
O. E. Perkins and John O. Parsons, for defendant.


