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should be confined, in the construetion of this claim, to such a loose
casing as is exhibited in the drawing attached fo the original patent,
viz., one wherein the end play is confined by an overlapping flange,
and, thus interpreted, the claim is anticipated by the Race & Mathews
patent of 1858. It results that the bill must be dismissed.

Friocke v. Hou.

(Oireuit Court, W. D. Pennsylvania. November Term, 1877.)

1. PATENTR FOR INVENTIONS — FRICKE COPPER-CABLE LierTNING-RoDS CoN-
STRUED. .

_Letters patent No. 112,137, dated February 28, 1871, for an improvement in
copper-cable lightning-rods, granted to Joseph R. Fricke, construed, and held
to be restricted to the peculiar form of manufacture therein particularly de-
scribed.

2. SaME—CLATMS.

If the patentee meant to assert a right to the exclusive use of coreless
strands, he should have indicated that intention with reasonable clearness,
and not left the claim to rest upon what, at the best, is but a doubtful implica~-
tion.

In Equity.

W. 8. Wilson and Bakewell & Kerr, for complainant,

S. C. Schoyer, for defendant.

Acmeson, J. The plaintiff is the grantee of letters patent No. 112,-
137, dated February 28, 1871, for an improvement in copper-cable
lightning-rods. The object and nature of his invention are set forth
succinetly and clearly in his specification. The purpose, as therein
stated, is to produce a copper-cable lightning-rod of greater flexibil-
ity than those theretofore made, of an equal mass of material, and
having a superior condueting capacity, and so made as to admit of
the convenient increase of the size and conducting power of the cable
conductor by adding to one that is already made one or more addi-
‘tional layers of wire or “strands of wire.” The usual mode of mak-
ing copper-cable lightning-rods, the specification states, has been “to
-unite a number of strands of eopper-wire, as a ‘cable-laid’ rope is
made.” That “form of manufacture,” it is alleged, necessarily gives
great rigidity to the copper cable, and makes it less convenient to
coil for transportation, or to turn neatly at the angles of buildings to
which it is applied. These objections, it is claimed, are obviated by
the plaintiff’s invention, which also produces a cable of better and
more merchantable appearance, and secures the further economie ad-
vantage that the machinery required to make any size of cable need
only be adapted to work one size of wire. To secure the specified
results, says the patentee in his specification,—

“I make my improved cable as follows: Around a cenfral wire, strand o.
wire, or wire rope, I wind a number of parallel wires or strands of wire, and
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around these another series, and again another, until I have the desired
thickness. These succeeding layers may be wound in the same or in alter-
nate directions, at the same or different angles to the axis of the core or cen-
tral strand, and will give the desired flexibility and smoothness of appearance,
.mdfa conducting power equal to the best old-style cables of equal wexghb and
surface.”

The claim is in these words:

“I claim, as an improved article of manufacture, a copper-cable hghtmng-
rod or conductor, when constructed as herein described and shown.”

The defendant has not manufactured but has sold copper-cable
lightning-rods (specimens of which are before the court as exhibits
in the case) which, it is claimed, are an infringement of the plain-
tiff’s patent. Aceording to the plaintiff's testimony, prior to his in-
vention there were several different kinds of copper-cable wire light-
ning-rods in use, the most common being constructed out of what is
known as 49-wire cable, which is made by twisting together in the
form of a cable seven strands, each strand consisting of seven wires.
A specimen of such cable is one of the exhibits in the case. Ineach
strand of seven wires one of them assumes a central position rela-
tively to the others, and upon this central wire as a core the other
wires bed. The witnesses state that all strands of more than four
wires have such central wire core, while strands of two, three, and
four wires have no core.

The lightning-rods sold by the defendant are made of four wire
strands twisted together in the form of a cable; one specimen contain-
ing six strands and the other seven. Do they infringe the plammff’
patent? If so, it must be because of the use of four wire strands in
their manufa.cture for, beyond question, they are “cable-laid.” It is
shown by the testimony, and indeed is quite apparent upon inspec-
tion, that in form of construction they do not differ in anywise from
the 49-wire cable lightning-rod. Clearly, in the lightning-rods sold
by the defendant the strands are united or twisted fogether “as a
cable-laid rope is made.” Moreover, comparing the specimens of
lightning-rods sold by the defendant with specimens of the patented
article exhibited to the court, a great dissimilarity in outward appear-
ance is observable. The specimens of the plaintifi’s cable are re-
markable for smoothness, herein differing as much from the defend-
ants lightning-rods as they do from the 49-wire cable.

The plaintiff, however, maintains that the use of strands without
cores is a peculiar fea,tu;e of his method of construction, as deseribed
in and covered by his patent; but certainly no explanation is given
in the specification that the absence of a core from the strand is ma-
terial; nor, indeed, is that subject mentioned atall. “Around a cen-
tral wire, strand of wire, or wire rope, I wind a number of parallel
wires or strands of wire,” ete., is the language employed in deseribing
the mode of making the plaintiff’s improved cable. Here is no inti-
mation that the practice of the invention involves the use of strands
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limited to four wires or less. In an earlier part of the specification
we are told that the usual mode of making copper-cable lightning-
rods has been to unite a number of “strands of copper wire,” ete. The
plaintiff’s invention, as described by him, is not at all distinguished by
the number of wires to the strand, but has relation to the peculiar
construetion of his cable, which is formed by winding around a cen-
tral wire strand of wire, or wire rope, a number of wires or strands
in parallel spiral order, and around these another series, and again
another, until the desired thickness is attained. This, in my appre-
hension, is the point of the plaintiff’s invention, and herein his method
differs from the old mode of twisting together “a number of strands
of copper wire as a ‘cable-laid’ rope is made.” It is, indeed, true
that, after describing his peculiar form of manufacture, the patentee,
in his specification, uses the following language:

“By using, as my invention enables me to do, strands of three or four (say
No. 18) copper wire in the formation of my improved cable, I secure the ad-
vantage of a very fine appearance, greater flexibility, and a greater conducting
surface in large cablessthan can be obtained with the same weight of metal
it larger wires or larger strands are used, and the cable is laid in the usual
manner.” )

But here, again, the manner of laying the cable is treated as an
essential thing, and the patentee no more limits himself to the use
of three and four wire strands than he does to the use of No. 18 wire.
He merely shows how the best results are atfainable by his special
method of construction. If the patentee meant to assert a right to
the exclusive use of coreless strands he should have indicated that
intention with reasonable clearness, and not left the claim to rest upon
what at the best is but a doubtful implication. Had the patentee
claimed the exclusive use of two, three, and four wire strands in the
making of copper-cable lightning-rods, it may well be doubted whether
the claim wouid have been allowed, or sustained by the courts if al-
lowed. I am by no means prepared to admit that there was any
patentable novelty in the manufactyre of three and four strand cop-
per-wire cable, for such cable differs in material only from ordinary
hemprope. Phillips v. Detroit, 111 U. 8. 604; S. C. 4 Sup. Ct. Rep.
580.

However, upon a fair and reasonable construction, the patent in
suit must be held fo be restricted to the peculiar form of manufacture
therein particularly described; and as the defendant has neither prac-
ticed that method of manufacture, nor sold lightning-rods so made,
he has not infringed the plaintiff’s rights under his letters patent.

Let a decree be drawn dismissing the bill, with costs.
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ANGERHOEFER, JI., . BRADSTREET Uo,
(Circuit Court, E. D. Tewxas. December 1, 1884.)

PracricE—VENUE—FOREIGN CORPORATION—SERVICE—TEXAS SrATUTE.
A foreign corporation that carries on business in the state of Texas may be
sued in the county where its local agent conducts such business by service on
him. :

Plea in Abatement.

O0.T. Holt and J. K. P. Gillaspie, for plaintiff,

Labatt & Noble and Presley K, Ewing, for defendant.

Sapin,J. This is a suit for damages for libel on business reputa-
tion, commenced by petition filed by plaintiff, October 13, 1884, in
Harris county distriet court, alleging that the plaintiff “is a resident
citizen of Harris county, Texas, and complaining of the Bradstreet
Company, a corporation created by an act of the legislature, and ex-
isting by and under the laws of the state of Connescticut, but who has
its principal office in the city and state of New York. Plaintiff al-
leges that the defendant is, and is commonly known and called, a
commercial ageney, and the business is to furnish true, correct, and
reliable information to commercial houses throughout the United
States, including the cities and towns in the states of Texas, Kentucky,
Pennsylvania, Maryland, and Missouri; and in the execution of said
business, as aforesaid, defendant has established agencies in the city
of Houston, and other cities and towns in said state of Texas. Plain-
tiff also alleges that one Charles Dexter is the local agent in the city
of Houston, Harris county, Texas, of defendant, and is recognized by
them as such in the conduct of their said business.” The petition
then proceeds to state the cause of action, and concludes by praying
“for process to said defendant according tolaw, and, after a final hear-
ing hereof, for judgment for his said damages as set out,” ete. Citation
was issued on the same day, October 13, 1884, to the sheriff or any
constable of Harris county, commanding them to summon the Brad-
street Company, through Charles Dexter local agent, if to be found
in said county, to answer said petition, ete., and was returned as fol-
lows, viz.: “Received this writ at 10 o’clock a. ., October 13, 1884,
and executed the same, October 16, 1884, by delivering to Charles
Dexter, local agent of the Bradstreet Company, the within-named de-
fendant, in person, a true copy of this writ.”

The defendant, the Bradstreet Company, filed its answer to said
suit, October 81, 1884, interposing in the first instance a protest to
the jurisdiction of the court, and invokes its privilege of being sued
in the state of its domicile; and, for plea in that behalf, says that at
the times, etc., alleged it was and is a foreign corporation, under the
laws of the state of Connecticut, and not under the laws of the state
of Texas, and a resident of the county of Hartford, in said state of

v.22r,00.6—20
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Connecticut, and so domiciled, and had no domicile in the state of
Texas, and never has had, and has done business in said last-men-
tioned state (Texas) through its agent alone, and only so far as in-
terstate comity permitted ; and has never surrendered to the state of
Texas or otherwise its privilege of being sued in the state of its resi-
dence and domicile; and that it has never been an inhabitant of the
state of Texas. Wherefore, defendant prays judgment whether this
court will take further cognizance of this suit, subject to the rulings
upon which other defenses were also filed. The suit was removed
to this court, October 31, 1884, by petition, bond, and order of that
date, and it is now submitted to me upon the plea of jurisdiction,
and this court is called upon to determine whether the distriet court
-of Harris county, Texas, had jurisdiction of this cause. It is clear
to my mind that it had. Article 1181, Rev. St. Tex., provides that
“all civil suits in the district and county courts shall be commenced
by petition filed in the office of the clerk of such court.”

This suit was so filed and commenced in the county where plain-
tiff had his residence, and where defendant also had its local agent,
as alleged by plaintifi’s petition, and not denied by the plea to the
jurisdiction. As it has been claimed that under the Revised Stat-
utes of Texas of 1879 a foreign corporation cannot be sued in Texas,
it may, perhaps, be well to examine its provisions upon the subject.
.Article 1198 provides as follows, viz.: “No person who is an inhab-
itant of this state shall be sued out of the county in which he has
his domicile, except in the following cases, fo-wit.” Then follow
gsome 23 exceptions, the third of which is as follows, viz.: “When
the defendant, or several of the defendants, reside without the state,
or when the residence of the defendants is unknown, in which case
the suit may be brought in the county in which the plaintiff resides.”
Of course, this exception gives to that article, which purports only fo
affect inhabitants of the state, an incongruity of expression; but it is
plain to be seen that the evident intention of the law was to author-
ize the venue to be laid, in the case of a non-resident defendant, in the
county of the residence of the plaintiff. When article 1198 was first
passed as section 1 of an act to regulate proceedings in the district
court, in 1846, it was expressed in the same language as is used in
the present Revised Statutes, except that it said, “where he had his
domicile,” instead of, “in which he has his domicile.” It was practi-
cally the same, so far as the main section was concerned ; but it then
only had 11 exceptions, and those exceptions were all consonant, as
exceptions, with the fact that the defendant was an inhabitant of this
state. This section of the act of 1846 was amended in some slight
particulars in 1863; but the body of the article was kept the same
as the original, and the original 11 exceptions remained, although
slightly modified, but in nowise inconsistent with the original pro-
vision in behalf of “a person who is an inhabitant of this state.” It
did not embrace exception third to article 1198, above quoted, nor did
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it embrace exception 21 to such article in the Revised Statutes of
Texas, which reads as follows, viz.:

“21. Suits against any private corporation, association, or joint-stock com-
pany may be commenced in any county in which the cause of action or a part
thereof arose, or in which such corporation, association, or company has an
agency or representative, or in which its principal office is situated; and suits
against a railroad corporation, or against any assignee, trustee, or receiver
operating its railway, may also be brought in any county through or into
which the railroad of such corporation extends or is operated.” -

It is evident that while the original 11 exceptions are in the
main retained in the provision of law embraced in article 1198, that
these various so-called 23 exceptions to article 1198 can and ought
more properly to be considered and treated, in many instances, as
provisions concerning venue, rather than as exceptions o the general
provision of the article. But, however this may be, it is clearly the
law of Texas that a non-resident defendant can be sued in the county
where the plaintiff resides, as is provided in exception or provision 3
above quoted. Neither exception 3 nor 21 constituted any portion of
the original 11 exceptions to the law expressed in article 1198. In
my judgment, however, the venue in this suit was provided for by
exception or provision No. 21, as well as it would have been provided
for by provision No. 3, in case defendant had no local agent in the
state.

It is urged that in 1874 there was passed a law which remained in
force down to the passage of the Revised Statutes of 1879, which law
is as follows, viz.:

“Section 1. That hereafter any public or private corporation, including
railroad companies, created under the laws of this state, or any other state or
county, may be sued in any court in this state having jurisdiction of the sub-
ject-matter, and in any county where the cause of action or a part thereof
acerued, or in any ecounty where such corporation has an agency or represent-
ative, or in the county in which the principal office of such corporation is
situated. .

“Sec. 2. That service of process on any of such corporations may be had
by delivering a copy of such process, with the certified copy of plaintiff’s pe-
tition, if any, to the president, secretary, treasurer, principal officer, or agent.”

And that while under this law it was competent to sue a foreign
corporation in this state and make service as provided in that act,
for the reason that this law expressly spoke of “corporations created
under the laws of this state or any other state or country,” that it is
not now competent so to do under exception or provision No. 21,
which simply says, “suits against any private corporation, ete., may
be commenced,” etc. I consider that the expression “any private
corporation” is perfectly ample to cover “any private corporation
created under the laws of this state, or any other state or country.”
It will be noted in this connection that provision (or so-called ex-
ception) No. 17 provides that “suits against any county shall be com-
menced in some court of competent jurisdiction within such county.”
Here a pnblic corporation was provided for, for a resident defendant,
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and in the eounty of its domicile,—that is, within itself,—and which
provision is in no sense an exception to the main article, and might
be considered surplusage.

It will be observed, also, that the law of 1874 provided for suits
against public as well as private corporations. It having been as-
certained that a suit against a non-resident defendant might be som-
menced in the county of the plaintiff’s residence, or, in case of a pri-
vate corporation, in the county in which the cause of action or a part
thereof arose, or in which the corporation has an agency or represent-
ative, or in which its prineipal office is situated, the question would be
how to bring the non-resident defendant into court,—by what process ?
It is clear that in the case of the non-residents, whether corporate or
natural persons, that the plainiiff would be forced to proceed by cita-
tion, by publication or notice, under articles 1230 and 1235, Rev. St.
Tex., which make provision for cases of that kind. Where, how-
ever, a non-resident defendant is present in the state, if a natural
person, he may be sued in any county in which he may be found ; and
so likewise with a defendant non-resident corporation, it may be sued
in any county in which it may be found through its local agent. It
is provided (article 1223, Rev. St. Tex.) that in suits against anyin-
corporated company or joint-stock association the citation may be
served on the president, secretary, or treasurer of such company or
association, or upon the local agent representing such company or
association in the county in which suit is brought, or by leaving a
copy of the same at the principal office of the company during office
hours. If may be objected with equal force by non-resident defend-
ants, as in the previous case, that this section also fails to say, “in
suits against any incorporated company created under the laws of
this state, or any other state or foreign country,” and hence that it
is not applicable to them ; but it seems to me that all such language
is mere surplusage.

The term “any incorporated company” covers all incorporated com-
panies, wherever created. When a non-resident corporation comes
into a state to do business it is to be treated the same as a natural
person, so far as may be, and be protected in all its rights. It is en-
titled to demand that the laws of the state shall be equal in regard to
it; for it is provided by the constitution that no state “shall deprive
any person of life, liberty, or property without due process of law,
nor deny to any person within its jurisdiction the equal protection of
the laws.” And under the Texas Revised Statutes the term “person”
includes corporation, and hence it is but fair to conclude that the
due process of law should be the same for all corpora.tlons, whether

-foreign or domestie. Service upon a corporation which is present,

although not a citizen or resident of the state or county, if made
upon the local agent representing such compuny in the county where
the suit is brought, the company is present in the agent, and service
upon the agent is personal service on the company. The company
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may be a non-resident of the county or state; it may have its principal
office in another county or state; yetif it comes into a county or state
and establishes a local agent for the transaction of its business, i} is
there present for all the purposes of its business, and for all purposes
of suit.

I have extended my remarks much more than I should have done
but for the claim that there was now no provision in existence au-
thorizing a suit against a foreign corporation, which elaim, upon care-
ful examination, appears to me to be incorrect. In the plea now un-
der consideration in this case there is no denial of the allegation in
plaintiff’s petition “that Charles Dexter is the local agent in the city
of Houston, Harris county, Texas, of the defendant, and is recognized
by them as such in the conduet of their said business;” which, in
my view of the case, is the only jurisdictional fact to be denied or
ascertained, and the only question of fact to be submitted in the plea
to the jurisdiction, when the proceedings are, as in this case, other-
wise regular. And said Dexter having been personally served as
agent of defendant with process herein, the defendant must be re-
garded as personally served, and in court for the adjudieation of the
matters embraced in the plaintiff’s petition; and if is ordered and ad-
judged that the matters and things set forth in the defendant’s pro-
test and plea tothe jurisdiction interposed herein be held for naught,
and that the cause be proceeded with upon its merits.

AvericaN Benn TerereoNeE Co. and others v. PropLe’s TELEPHONE
' Co. and others.

(Cireust Court, 8. D. New York. December 1, 1884.)

1, PATENTS FOR INVENTIONS — NOVELTY -~ PRESUMPTION FROM GRANT oF LET-
TERS— BURDEN OF PROOF.

Evidence of doubtful probative force will not overthrow the presumption of
novelty and originality arising from the grant of letters patent for an inven-
tion. The defense of want of novelty or originality must be made out by proof
so clear and satisfactory as to remove all reasonable doubt.

2. SaME—CREDIBILITY OF WITNESS.

Where a witness falsifies a fact in regpect to which he cannot be presumed
liable to mistake, courts are bound, upon principles of law, morality, and jus-
tice, to apply the maxim, falsus ¢n uno, falsus in omnidbus.

3. SaME—BELL TELEPHONE—DRAWBAUGH INVENTIONS.

Upon careful examination of the testimony in this case, %eld, that Daniel
Drawbaugh was not the first inventor of the electric speaking telephone, and
that patent No. 174,465, for improvements in telegraphy, granted to Alexander
Graham Bell, March 7, 1876, and patent No. 186,787, for improvements in
electric telephony, granted to said Bell, January 30, 1877, are valid.

In Equity.
Dickerson & Dickerson, for complainants. Edwd. N. Dickerson,
Lloscoe Conkling, S. J. Storrow, and Chauncey Smith, of counsel,




