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the object of the conspiracy, and these allegations are identical, I
think the lands are sufficiently described, and the defendant is rea-
sonably informed of the particular instances intended and referred
to. The third count is good. It charges with sufficient particularity
that the defendant, with others, conspired to defraud the government
ouf of the land by a pretended compliance with the pre-emption laws
at the Duluth land-office, in which distriect the lands were situated.
The fourth count is good. It charges that the defendant and others
conspired to defraud the government out of the lands by a pretended
compliance with the pre-emption laws, for the purpose of selling them
to the defendant. It charges a contrivance to secure the privilege
of pre-emption, and a ecombination to defraud the government.
Demurrer is overruled, with leave to plead.

EveresT v. Burraro Lusricating Oru Co., (Limited.)
(Céreuit Court, N. D, New York. November 29, 1884.)

PATENTS FOR INVENTIONS—REHEARING—SURPRISE,

A party cannot obtain a rehearing by asgerting that the conduct of his ad-
versary’s counsel upon the argument was different from what he had antici-
pated, and that he was surprised because the attack came from an unexpected
quarter, :

Motion for Rehearing,

A rehearing is asked by defendant upon the following grounds:
First, the complainant, having declared upon two patents known as
the “distillation” and “fire-test” patents, and having on the argument
withdrawn the former from the consideration of the court, the defend-
ant was taken by surprise, supposing that the main reliance of the
complainant would be upon the patent thus abandoned; sécond, little
attention was given in the progress of the cause to the fire-test patent,
(the one sustained,) for the reason that it was believed by the defend-
ant to be invalid for want of invention; the effort of the defense was,
therefore, mainly directed to the overthrow of the distillation patent;
third, consgiderations of an important and controlling character bear-
ing upon the construction of the fire-test patent and the defense of
lack of invention and novelty have failed to come to the attention of
the court. :

Corlett & Hatch and James A. Allen, for petitioner.

T. G. Outerbridge, for complainant.

Coxg, J. The defendant does not present a case for a rehearing.
The petition, when analyzed, is reduced fo two main propositions—
First, the defendant assumed that complainant would not make a seri-
ous effort to sustain the fire-test patent, and was thus misled; and,



THE THOMAS SHERLOOCK. 253

second, the construction placed upon the patent by the defendant is
the correct one, and the court should have taken this view, holding
the patent void for want of novelty. Neither is sufficient. There
would be no end to litigation if a party could obtain a new frial by
the simple assertion that the conduct of his adversary’s counsel upon
the argument was different from what he had anticipated, and that
he was surprised because the attack came from an unexpected quarter.

It will be observed that the defendant nowhere alleges that the com-
plainant or his counsel said or did anything to mislead or to induce
the belief that they did not intend to rely upon the fire-test patent.
Neither can it be successfully maintained that defendant’s mistake
in this regard influenced it to relax its efforts. There is no pretense
that evidence has been omitted or overlooked, that new proof could
now be introduced, or that the defense could be strengthened in any
way.
If it could be shown that the court had mistaken the facts, or
manifestly misapprehended the law, it might be sufficient for u re-
hearing. But the fact that the defendant and his counsel think the
decision erroneous is not enough, for unfortunately it seldom occurs
that the court and the counsel for the unsuccessful party are in perfect
accord in their views regarding the case. For errors in judgment
ample remedy is provided by appeal.

I think T am correct in saying that no new proposition is now ad-
vanced. IEvery point was pressed upon the court with much learn-
ing and ability in an argument lasting over two hours, and was care-
fully considered before a conclusion was reached. The opinion then
formed has remained unchanged. It was expressed not withouf hes-
itation. I thought it a doubtful case; I think so still. ButI am also
convinced that it is peculiarly a case where the doubt should be re-
solved in favor of the patent. Rehearing denied.

Tee TeoMas SHERLOCK.!

(Distrie’ Court, 8& D. Ohio, W. D. August, 1884.)

1. ADMIRALTY—MONEY ADVANCED T0o PaY OFF LIENS.

Money advanced upon the credit of the hoat, to pay off claims of a maritime
nature, entitled to liens either by the general maritime law or by state stat-
ute, and actually used for that purpose, are entitled to the same rank, upon
distribution, as the claims which were thus paid off. And this lien is not lost
by the fact that the master first obtained money of A. for such purpose, and
subsequently borrowed money of B. and repaid A. B. occupies the same po-
sition which A. held.

2. BAME—STALENESS OF CramMs—Larse oF TiIME—OTHER CIRCUMSTANCES.

There is no inflexible rule in river navigation fixing the lengih of time that
must elapse to cause a claim to become stale. But where creditors were ac-

LReported by J. C. Harper, Esq., of the Cincinnati bar.




