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considered frivolous; and the same may be said of the den"ial of the
defendant's power to enter into this contract. But the question of
the plaintiff's corporate existence or the power of it or the defendant
to execute the lease, should more properly be made by demurrer to
the complaint.
The denial of indebtedness is clearly frivolous; for, taken as a

whole, it only amounts to an averment that all the prior installments
of rent have been paid. So of the denial that the plaintiff has com-
plied with the laws of the state on the subject of foreign corporations.
The act requiring certain foreign corporations to comply with certain
provisions thereof before doing business in the state, has no applica-
tion to railway corporations, and is confined in its operation to the
corporations mentioned in the title thereof. Oregon et W. T. et 1.
Co. v. Rathbun, 5 Sawy. 32. But the motion to strike out on the
ground of frivolousness being taken to the whole answer, cannot be
allowed in part, and is therefore disallowed altogether.
The defendant also moves for leave to file a third amended answer

containing the same matter as the one under consideration, with two
additional affirmative defenses. Without considering its materiality,
I think proper to allow it to be filed, and thus give the plaintiff an op-
portunity to meet the defenses attempted to be made by it, in the
light of this decision, and as it may now be advised.

UNITED STATES v. GORDON and others.

(Di8trict Oourt, JJ. Minne8ota. October Term, 1884.)

L CONSPIRACY TO DEFRAUD UNITED, STATES·-REV. ST. UNITED STATES, f 5440-
INDICTMENT-DEMURRER.
Section 5440 of the United States Revised Statutes makes it a crime to con-

spire to defraud the United States in auy manner, and a count in an indictment
is not demurrable because it charges a conspiracy without setting forth the
means by which the fraud is to be consummated.

2.' SAME-FRAUDULENT ENTRY OF PUBLIO LANDS-FALSE AFFIDAVITS.
A count in an indictment under Rev. St. § 5440, charging a conspiracy to de-

fraud the United States hy presElnting for approval to the register and receiver
of a land-office false and fraudulent affidavits and proofs of settlement and im-
provement under the pre-emption law of 28 persons, stating that such persons
were entitled to enter public lands, and had severally complied with the pre.
emption laws, and had severally entered such lands for their individual benefit
and not for speculation, is sufficient.

8. SAME-ENTRY FOR SPECULATION.
A count in an indictment under section 5440 of tIle United States Revisel!

Statutes, charging a conspiracy to defraud the United States by hiring 28 per-
&Ons to enter at a land.office, under color of the pre-emption laws, certain pub-
lIc lands of the United States, solely for the purpose of selling the same on
Itpeculation to defendant, and L., and some other person to the grand jury Ull·
known, is not demurraule.
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Demurrer to Indictment under Section 5440 for Conspiracy to De-
fraud the United States.

first count charges a conspiracy, by the defendant and others,
to defraud, without setting forth the means by which the fraud is to
be consummated. The second count charges a conspiracy to defraud
the United Stittes by presenting for approval to the register and re-
ceiver of the Duluth land-office false and fraudulent affidavits and
proofs of settlement and improvement under the pre-emption law of
28 persons; such affidavits falsely state that said persons were qual-
Hied to enter public land under the pre-emption laws, and that they
had severally complied with the pre-emption laws, and that they
had 'severally entered such lands for their individual benefit and not
for purposes of specnlation. The third count charges a conspiracy
to defraud the United States by hiring 28 persons to enter at the
Duluth land-office, under color of the pre-emption laws, certain public
lands of the United States solely for the purpose of selling the same
on speculation to the defendant and one Albion K. Lovejoy. The
fourth connt is similar to the third, except that it charges that the
land was to be entered for the purpose of selling the same on specu-
lation to the defendant Gordon, Albion K. Lovejoy, and some other
person to the grand jury unknown. In each count the lltnd is de-
scribed as being 4,480 acres in township 63 N. range 16 W., accom-
panied by the allegation that a more particular description is un-
known to the grand jury. A large number of overt acts, identically
described, follow each count.
C. A. Congdon, Asst. U. S. Atty., for the United States.
1I. L. Gordon, in personam.
NELSON, J. The three counts in the indictment charge that tho

defendant, with others, conspired to defraud the government out of cer-
tain public lands. There is no separate and distinct offense charged.
The second and third counts allege the means which ihe defendant
intended to use to consummate the fraud. This mode of pleading is
not objectionable, and the demurrer cannot be sustained for the rea-
sons assigned: that separate and distinct offenses are charged. The
first count is good. The section of the statute (5440) makes it a
crime to conspire to defraud the United States in any manner, and
the cases cited from the state courts which hold that a conspiracy to
defraud is not criminal, unless it is·a conspiracy to defraud in a man-
ner made criminal by statute, have no application to indictments
under section 5440. It is is immaterial what means were used to
defraud, as it is criminal to conspire to defraud the United States
in any manner or for any purpose, and the court does not care to
know whether the modes adopted to accomplish the end proposed is
made criminal or not. The second count is sufficiently clear in its
statements, and the acts which it is alleged the defendant conspired
to do would defraud the government. Each count is followed by
allegation of a large number of acts done in pursuance of and to effect


