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G’ARTSIDE Coar, Co. v. MaxweLL and othersL
(Circust Court, E. D. Missouri, November 3, 1884.)

LAABILITY OF STOCKHOLDERS WHERE COMPANY IS NOT VALIDLY INCORPORATED.
‘Where persons, supposing in good faith that they are incorporated and are
stockholders in a valid corporation, do business as a corporation for a series of
years, without the corporate existence being challenged by the state, parties who
deal with the company as a corporation cannot hold the stockholders person-
ally liable in case they afterwards discover that the company was not validly
incorporated in consequence of some defect or irregularity in the proceedings

of the supposed incorporators. )

At Law. For opinion upon motion to suppress depositions, see 20
Fep. Rep. 187.

Hiram J. Grover, for plaintiff.

Henry Hitcheock, Lucien Euton, and Walker & Walker, for defend-
ants.

Brewer, J., (orally.) 1In this case the facts are these: There was
a corporation, or what pretended to be a corporation, which purchased
coal from the plaintiff, and the transactions extended through a series
of years. The defendants, or the defendants’ so-called corporation,
failed to pay,—became insolvent; and this action is fo charge those
who were the stockholders in this supposed corporation as though they
were partners; and the basis of the claim is that there was no corpo-
ration; that whatever it assumed or pretended to be, although it calied
itself @ corporation, and attempted to transaet business as a corpo-
ration, yet in fact it was no corporation, and had no legal existence ;
and that these parties who were acting as though they were stock-
holders in this corporation were really not stockholders, and must
therefore individually be held as partners to have made the purchases.

It is very clear to my mind that this attempted incorporation was
invalid, and that if it had ever been challenged by the officer of the
state, in proper proceedings, its exercise of corporate powers would
have been enjoined; but, while I think that is unquestionably so, it
does not seem to me to follow tha$ those who were supposing them-
selves stockholders in this corporation can be held personally liable,
I think the true rule is this: that where persons knowingly and fraud-
ulently assume a corporate existence, or pretend to have a corporate
existence, they can be held liable as individuals; but where they are
acting in good faith, and suppose that they are legally incorporated,
—that they are stockholders in a valid corporation,—and where the
corporation assumes to transact business for a series of years, and
the assumed corporate existence is not challenged by the state, then
they cannot be held liable, as individuals, as members of the corpo-
ration.

Of course, the converse is perfectly true, that a person who deals

1Reported by Benj. F. Rex, Esq., of the St. Louis bar.
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with a corporation, or gives to an assumed corporation a note, cannot
question the corporate existence of that party with whom he has dealt
or to whom he gave his note. So, on the other hand, where a person
deals with what he supposes is a corporation, with what all parties
think is a corporation, where he gives his credit to that supposed
corporation, he cannot afterwards, when it tarns out that it is ngt
validly incorporated, turn round and say, “Well, I dealt with_thls
supposed corporation ; I thought it was a corporation; I trusted it as
a corporation; I sold goods to it as & corporation; but it seems when
it first attempted to become incorporated that there was some defect
or irregularity in its proceedings, so that it did not become legally in-
corporated, and therefore you who are stockholders will be held per-
sonally liable.” I do not think that can be done, and judgment will
be entered for the defendant.

MoLennax v. Kansas Ciry, S1. J. & C. B. R. Co.
(Cireutt Court, 8. D, Iowa, W. D, September Term, 1884.)

PracricE—TaRmNG DeposrrroNn v CommoN-Law AcrioNs—By wHAT LAw Gov-
ErRNED—REV. §1, U. 8. §§ 861, 863, 867, 914.

The right to take testimony by depositions in common-law causes pending
in the federal courts depends upon the statutes of the United States, and not
the statutes of the states in which sych courts are held; but when such right
does exist under the United States statutes as to the mere mode of procuring
the deposition, the parties may follow, at their electicn, either the provisions
of the state law or of the act of congress.

Motion to Suppress Depositions. ,

Wm. McLennan and John H. Keatly, for plaintiff.

Sapp & Pusey, for defendant.

Smiras, J.  After this cause was removed to this court from the
state court, wherein it was originally brought, the plaintiff sued out
a commission to take the depositions of certain witnesses residing at
Nebraska City, Nebraska, upon wriften interrogations in the manner
provided for in the statutes of Iowa, regulating the procurement of
testimony in causes pending in the state court. Notice of the infent
to sue out the commission, with a copy of the interrogatories fo be
propounded to the witnesses, was served upon the counsel for defend-
ant. The commission was issued to F. R. Ireland, a notary public
residing at Nebraska City, who executed the same and returned the
depositions to the clerk of this court, by whom they were filed in the
usual manner, Nebraska City, where the witnesses resided, and where
their testimony was taken under the commission, is less than 100
miles from the place of trial, and it does not appear that any of the
grounds for taking depositions de bene esse as set forth in section 863
of the Revised Statutes exist in this case. Had the cause remained
in the state court, the depositions of the witnesses could bave been
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taken under the provisions of the Code of Iowa in the manner and
under the circumstances in which they have been taken in this court.

The question presented by the motion to suppress is whether, in
law actions pending in the courts of the United States in the districts
of Iowa, either party may take depositions under the provisions of
the Code of Iowa. It is claimed that the right so to do is conferred
by the provisions of section 914 of the Revised Statutes, which en-
acts that “the practice, pleadings, forms, and modes of proceeding in
civil causes, other than equity and admiralty causes, in the circuit
and district courts, shall conform as near as may be to the practice,
pleadings, and forms and modes of proceeding existing at the time
in like causes in the courts of record of the state within which such
circuit or distriet courts are held, any rule of the court to the con-
trary notwithstanding.” The meaning of this section is that the prace
tice and proceedings in civil cases in the federal courts shall conform,
a8 near as may be, to the practice and proceedings in like cases in
the state courts, in all matters wherein express provision is not made
by the laws of the United States. “When the latter speak, they are
controlling; that is o say, on all subjects on which it is competent
for them to speak.” Connecticut Life Ins. Co. v. Shaefer, 94 1. 8.
457,

By section 861 of the Revised Statutes it is declared that “the mode
of proof in the trial of actions at common law shall be by oral testi-
mony and examination of witnesses in open court, except as herein-
after provided.” Sections 863-866 and 867 provide for taking depo-
sitions de bene esse, in perpetuam, and to prevent a failure of justice.
It does not appear that any of the causes embraced within these sec-
tions for taking depositions exist in the present case, and it would
seem clear, therefore, that the plaintiff must, under section 861, pro-
duce the witnesses in open court. The declaration in this section is
explicit that the mode of proof in common-law actions is by oral ex-
amination in open court, except as otherwise provided in the statutes
of the United States. In determining, therefore, whether the right
exists to take testimony by depositions in common-law causes pend-
ing in the federal oourts, reference must be had to the statutes of the
United States., When, however, the facts are such in a given case
that, under the provisions of the statutes of the United States, the
right to take the testimony of witnesses by depositions exists, then,

as to the mere mode of procuring the deposition, parties may follow -

at their election either the provisions of the state law or of the act of
congress. See case of Flint v. Board Com’rs, 5 Dill. 481. The
right existing, therefore, in a given case to procure testimony by
deposition, under the provisions of the statutes of the United States,
the same may be taken upon written interrogatories duly served ac-
cording to the requirements of the state statutes, and in the mode
therein provided for,as well as in the manner provided for in the
acts of congress. As it does not appear, however, in the present




