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ment, it becomes apparent that concerted action on the part of all
the creditors to prevent a sacrifice of their otherwise valuable secu-
rities would be practically impossible, without which they would be
irretrievably in the power of any syndicate of capitalists that might
be organized to buy the property, and the amount realized therefrom,
or a large part thereof, would be wasted in efforts to ascertain the
proper basis for its distribution. Such complications and injustice
ought, if practicable, to be avoided. The cross-complainant is enti-
tled, upon the facts alleged, to foreclose the general mortgage under
which it claims; but it can do this without bringing prior mortgagees
before the court, (Jerome v. McOa1'ter, 94 U. S. 734,) and a sale
made pursuant to a decree rendered in the absence of such prior in-
cumbrancers would vest the purchaser with the title possessed by the
mortgagee; that is, the purchaser under foreclosure decree in this
case will take the mortgage estate subject to all outstanding valid
Hem;, and prior incumbrancers will be left to pursue such remedies to
enforce their respective rights as they may severally elect to adopt.
There are about 90 prior mortgagees made defendants to this suit.
They ought not be put to the expense of making a defense. The
court, therefore, on its own motion, orders that the original and cross-
bills be dismissed as to all prior mortgagees made defendttnts herein,
with costs; but the cause will be retained as to all other parties for
such further action as the parties may from time to time show them-
selves entitled to demand.
Other reasons might be urged in Bupport of the decree authorized,

but those given will suffice to vindicate the action of the court.

RAISIN and others v. STATHAM. l

(Circuit Oourt, S. D. Georgia, W. D. 1884.)

iJI8TAKE AND ABUSE IN THE EXECUTION OF PROCESS-POWER OF A COURT Oil' LAW
TO CORRECT-OONFLICT OF JUilISDw'rION.
An execution issued upon a judgment of a state court for the purchase money

of land was levied upon the land. It was sold at public Rale by the sheriff, and
purrhased by B. & B., who took the sheriff's deed, and were put in pOdsession
by him. A United States marshal, with notice of this prior levy, levied an
execution issued upon a common-law judgment against the sflme defendant
upon the land, sold it the same day, ousted the purchasers at the sheriff's sale,
and put the purchaser at his own sale in possession. Under the state laws, the
former judgment was a paramount lien upon the land; and an officer, in giving
possession to a purchaser at judicial sale, is prohihited from ousting persons
holding under a title independent of the defendant in tIle process. Held,
under these facts, that there was such mistake in the execution of the process
of the court as, if uncorrected, would amount to abuse, oppression, and injus-
tice, and the court, in the exercise of its equitable powers over its process. or-
dered the marshal's sale to be set· aside, and the property restored to the persons
put out of possession.

1Reported by Walter B. Hill, Esq., of the l\'[ac01l, lkoJ'gla, bar.
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The petition of Blanchard & Burrus, filed as a petition pro in-
teresse and ancillary to said case, which had proceeded to judg-
ment and execution, set up the following facts substantially:
That on the thirty-first day of March, 1884, J. F. Rushin, the sheriff

of Mariou county, in said division, levied a certain execution, issued
from the superior court in said state, (the same being a court of
original and competent jurisdiction,) in favor of themselves, as the
transferees and owners of said execution, against M. G. Statham, on
800 acres of land, describing the same as the property of said M. G.
Statham. Said execution issued from a decree in the state superior
court against said M. G. Statham, in favor of K. L. Worthy, the same
being a decree for the balance due of purchase money of said land
levied on, and which execution, together with the decree upon which
it issued, was afterwards, to-wit, on the eighth day of March, 1884,
for a valuable consideration, to-wit, the principal and interest due
thereon, transferred and assigned to them. Said decree was obtained
at the April term, 1882, of said ..Btate superior court, and was, from
its date, under the laws of Georgia, not only a lien against all the
property of said M. G. Statham, but a special lien and judgment in
rem upon the said property 80 levied on, and which was set out in
said decree. The levy of said execution was duly and regularlyad-
vertised, and on the sixth day of May, 1884, being the regular day of
execution sales, was sold by said sheriff, and purchased by Blanchard
& Burrus for the sum of $1,715. In pursuance of said sale, said
sheriff, on the same day, executed a sheriff's deed to them, and pro- •
.ceeded to put and did put them in possession of said premises, and
they thereupon rented the same to E. A. Perkins, who continued their
tenant in the actual and exclusive possession thereof until on or about
the twenty-fourth day of May, as hereinafter set forth.
On the fifth day of April, 1884, six days later than the levy afore-

said, and after full and actual notice given to the United States mar-
shal of said sheriff's levy on March 31, 1884, said marshal, by his
deputy, levied upon the said described property under and by virtue
of an execution issued from the circuit court of the United States for
the Southern district of Georgia, upon a judgment at common law,
obtained at the November term, 1883, thereof, in favor of R. W. L.
Raisin c/; Co. v. M. G. Statham. Afterwards, on said sixth day of
May, 1884, said marshal, within two minutes after the opening of
the legal hOUfS of sale, sold said property, consisting of 800 acres of
land, and being worth several thousand dollars, for the sum of fifty
dollars. The same was bid off by Mary E. Hart, who had notice by
and through her agents of said sheriff's levy and advertisement; and
afterwards, on the twenty-fourth day of May, 1884, said marshal, by
his deputy, dispossessed Blanchal'd & Burrus of said premises by
t.urning out their tenant, Perkins, against his protest and claim of
right thereto, and put one Ross in possession as the tenant of said
Hart.
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The petition averred that the levy and sale by said marshal and
the putting of said Hart into possession was. an abuse of the process
of said court; was a manifest injustice and oppression; was both
illegal and inequitable; for that-First, said levy by said sheriff was
exclusive. The res in controversy became thereby in custodia legis,
and the levy by said marshal, after said sheriff's levy and with notice
thereof, was absolutely void, and the sale thereunder a mele nullity,
from which no rights, legal or equitable, accrued to said Hart. Second,
because the lien of the decree, upon which was issued the execution
under which Blanchard & Burrus purchased, was prior in time, dig-
nity, and lien to that of the judgment on which saidfi. fa. of Raisin
& Co. was issued; and the sale under said state courtfi.fa. divested,
not only the interest and title of said defendant Statham, but also di-
vested the lien of the inferior judgment of said Raisin & Co. Third,
petitioners and their tenant, Perkins, did not claim under said defend-
ant Statham, and said marshal was only authorized under said exe-
cution to dispossess the defendant Statham and those holding under
him.
The prayer was that, in consideration of the premises, and by virtue

of the inherent power in said court to control its processes and its
officers in the execution thereof, so as to prevent abuse, injustice, op-
pression, and inequitable advantage, that the marshal's sale to said
Hart be set aside and annulled, and declared void; that the marshal
restore petitioners to possession of said premises immediately upon
the order of the court being made as prayed for.
The answer of the respondents admitted the facts of the petition,

but relied on the United States marshal's deed which was attached to
the answer, and the fact of possession under the deed.
Various affidavits were submitted by petitioners to the effect that

immediately.after acquiring possession under the sheriff's deed they
had, through their tenant, hired many hands, stocked the place with
mules, and gone to great expense in order to make a crop; that great
loss would ensue unless they were immediately restored to posses-
sion.
W. B. Butt, Hill & Harris, and W. A. Hawkins, for petitioners.
S. A. Darnell, for Hart.
LOCKE, J., (orally.). The form of the proceeding adopted by the

petitioners in this case is substantially that suggested by the United
States supreme court in the case of Krippendorf v. Hyde, 110 U. S.
276, 283; S. C. 4 Sup. Ct. Rep. 27. That is a involving per-
sonal property, while real estate only is involved in the case at bar;
but the prinoiple 80 strongly enunciated in the decision-that every
court has power to control its own officers so as to prevent manifest
mistake in the execution of its own process and abuse of that pro-
oesa-is applicable to all property which may become the subject-
matter of that abuse. The species of property involved does not sug-
gest any ground of distinction; the fact which determines the appli-
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cation of the rule is simply the mistaken or wrongful execution of
the court's process. The filing of a bill on the equity side of the
court, while, perhaps, in most cases the most appropriate form of pro-
ceeding, is not necessary. "The equitable powers of courts of law over
their own process, to prevent abuse, oppression, and hardships, are
inherent, and equally extensive and efficient." Krippendorfv. Hyde,
supra. The petition in the case, however, is filed as a petition pro
interesse suo, which is an equitable proceeding in its character. It
is, of course, true that the custody which the law takes of personal
property through a levy is very different from the constructive seiz-
ure of a levy upon the land; but it would seem that the judicial com-
ity which seeks to prevent conflict between the state and federal courts
may be to where officer of the latter has imposed upon
a tract of land a levy, after full notice, both to himself and the plain-
tiff in the process, of a prior levy by the officer of the state court,
made by virtue of process having a superior lien, and has sold it
under the circumstances mentioned in the petition, and summarily
dispossessed the purchasers who bought at the sale by the officer of
the state court, and who had been put in possession by him.
Under the Georgia statute the decree for unpaid purchase money

against the defendant and against the property in question, upon
which the execution owned by petitioners issued, confers a superior
lien to that of a general judgment at law against the same defendant.
Code, §§ 3586, 8654.
·The state statute, as to the right of an officer to put a purchaser

in possession of land bought at judicial sales, is as follows: "He
may dispossess his defendant in the process, or his vendees or les-
sees of younger date than the judgment upon which the process issues;
but he may not dispossess other tenants claiming under an independent
title." Code, § 2624. It is not disputed that petitioners, or their
tenant, Perkins, claimed under a title independent of Statham; that
he claimed under a sheriff's deed at a regula.r judicial sale under
process, having a lien upon the land superior to every lien but that
of taxes. The United States marshal could have no greater rights in
putting a purchaser in possession than the sheriff had. Rev. St. §
916. It is clear, therefore, that there has been mistake in the exe-
cution of the process of the court; such mistake as, if permitted to
stand, would result in an abuse of process, and injustice and oppres-
sion through that abuse. .
The supreme court of this state (Georgia) has recantlypassed

upon the main question involved in the case. They lay down the
rule as follows:

"Courts have full power over their officers and their acts in making execu-
tion sales, so far as to correct wrong and abuses, errors, irregularities, mis·
takes, omissions, and fraUds; and whenever they are satisfled that a sale made
under process is infected with fraud, irregularity, or Ilrror, to the injury of
either party; or that the officer selling is guilty of cny wrong,irregularity, or
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breach of duty, to the injury of the parties in interest, or either or any of
them, the sale will be set aside. " Parker v. fllenn, Feb. term, 1884.
Numerous cases upon the same subject will be found cited in Mo-

bile Cotton Press If Building Co. v. Mo01'e, 9 Porter, (Ala.) 679. The
court will therefore grant an order setting aside the sale by the mar-
shal, under which the respondent Hart claims, and commanding the
marshal to restore the property to the persons dispossessed of the
same by him.

JENKINS v. McT.mUE.

(Oircuit Oourt, N. D. IOtba, W. D. 1884.)

1. TAX DEED-AsSESSMENT-'-LISTING-LEVY-iOWA CODE, +897.
A tax deed is pnma facie evidence of the fact of assessment,Hsting, and levy,

hut conclusive evidence that the manner thereof accords with the law.
2. !::lAME-EvIDENCE-BuRDEN OF PROOF.

The introduction of a tax deed in evidence casts upon the party objecting tp
its validity the burden of proving that in fact no kgal assessment has been
made.

3. OF LANDS.
A description of land in the assessor's book and the tax-list by the common

abbreviations used to designate government subdivisions of land. sufficiently
iden tilies it.

4. SAME-VALUATION-OMISSION OF DOLLAR-MARK.
The omission of words or marks to indicate dollars and cents as the amount

of assessment on the assessor's and treasurer's books, when the entries are so
made that the omission does not tend to mislead the owner of the land assessed,
will not render the assessment void.

5. SAME-ENTRY OF LANDS TO UNKNOWN OWNERS.
The entry of land!!! on the assessor's book as assessed to "owners unknown"

forms part of the manne'r in which such lands are to be listed and assessed, and
the trea.'lurer's deed is conclusive upon that subject under the provisions of
section 897 of Code of Iowa. .

6. SAME-DuTY OF TAX-PAYER-CI.ERICAL ERRORS.
It is the duty of a tax-payer to see that his property is properly listed and

assessed, and if there are clerical errors to have them corrected, and, failing in
this, he should not be allowed to remain quiet for years and then seek to es-
cape payment of his share of the taxes by on some defect that has
worked him no prejudice. When a defect or omission is one of substance a
different rule will apply.

At Law.
Zane If Hellsall, for plaintiff.
Joy, Wright d Hudson, for defendant.
SHIRAS, J. In this cause plaintiff seeks to recover possession of

the E. t of the N. W. t of section 14, township 89 N., range 36 W.
of fifth P. M., situated in Sac county, Iowa, claiming to be the owner
thereof in fee-simple, and as evidence of his title exhibits a patent for
the land from the United States to Charles S. Tewksbury, an adjudica-
tion in bankrnptcy in the United States district court for the Northern
district of Illinois declaring Tewksbury a bankrupt, and a deed from


