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PRACTICE-ATTACHMENT-DEFECTIVE AFFIDAVIT-AMENDMENTS-REV, ST. H 914,
915, 938, 9a9.
Where a writ of attachment has been issued in 8 suit instituted in the circuit

court of the United States on a defective affidavit, the court may, when right
and justice require it, allow such alliuavit to be amended, although, under the
statutes of the state in which the circuit court is held, the state court would
have no power to allow such au amendment.

At Law.
MATTHEWS, Justice. On March 11, 1884, the plaintiffs, citizens of

New York, commenced an action in this court against the defendants,
citizens of Michigan, and caused a writ of attachment to issue, which
was returned served by the seizure of certain personal property. The
affidavit on which the writ was issued stated that "the defendants
mentioned in said writ are indebted to the said plaintiffs in the sum
of six hundred sixty-seven and 16-100 dollars, as near as may be, over
and above all legal set-offs; that deponent's knowledge of such indebt-
ness is based upon statements and admissions made to deponent by
one of said defendants." It contains no other statement describing the
origin or nature of the indebtedness, and omits the allegation that it
was due upon contract, express or implied. The statute of Michigan
(How. Annat. St. § 7987) provides that, "before any such writ of
attachment shall be executed, the plaintiff, or some person on his be-
half, shall make and annex. thereto an affidavit stating that the de-
fendant therein is indebted to the plaintiff, and specifying the amount
of such indebtedness, as near as may be, over and above all legal
set-offs, and that the same is due upon contract, express or implied,
or upon judgment, and containing a further statement that the de-
ponent knows, or has good reason to believe, either," etc.
On March 14, 1884, the defendl1nts filed a petition for the disso-

lution of the attachment, denying those allegations of the affidavit
which charged fraud, and which constituted the grounds of the attach-
ment. The'issue raised in this proceeding was referred to a commis-
sioner to take and report the testimony, and afterwards, coming on
to be heard before the court, the application to dissolve the attach-
ment on the merits was denied. In the mean time, on March 25,
1884, the defendants entered their general appearance to the action.
On April 11, 1884, they moved to quash the writ of attachment on
the ground of the insufficiency of the affidavit in omitting the allega-
tion that the indebtedness alleged was due upon contract, express or
implied, or upon judgment. This was after the motion to dissolve
the attachment on the merits had been denied. Therenpon the plain-
tiffs moved to amend the original affidavit and proceedings, upon af-
fidavits filed showing that the omission of the allegation that the

was due upon a contract, was owmg to the inadvertence
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of the stenographer employed by plaintiffs' counsel in writing out the
affidavit from notes taken from dictation, which omission was not ob.
served when the affidavit was sworn to, and that, in point of fact,
the indebtedness was due upon contract. The amendment was al.
lowed by the court, and an order made granting the plaintiff leave
to file an amended affidavit, nunc pro tunc, as of the date of the issu-
ance' of the attachment, and the motion of defendants to quash the
attachment was, at the same time, denied, reserving leave, however,
to have a rehearing of the whole matter. That reargument has now
been had, upon which the motions to amend and to quash, respectively,
have been submitted for decision. The motion for leave to amend
the affidavit is resisted on these grounds: (1) That an affidavit con-
forming to the statute in all essential particulars is the foundation
of the jurisdiction of the court to issue the writ, and is therefore in
its nature not capable of amendment; (2) that by the statutes of
Michigan, as construed by the supreme court of the state, the affida·
vit in attachment is not permitted to be amended, and the law of
Michigan, by act of congress, is made obligatory upon this court.
On the other hand, it is not denied that under the laws of Michi.

gan the affidavit originally made in the present case is defective; so
that, on motion made at the proper time, if not amended by leave of
court,' the writ of attachment would have been quashed as errone·
ously issued; but it is at the same time insisted that this defect does
not go to the jurisdiction of the court, and, being merely an error in
procedure, was waived by the appearance of -the defendants in the
motion to dissolve the attachment on the merits; and that, in the
discretion of the court, on good cause shown, the affidavit may be
amended so as to have effect as if it had been originally issued in
that form. It must be conceded that the supreme court of Michigan,
in numerous decisions, have declared that the statutory proceedings
in attachment are stricti juris; that they are proceedings in rem, and
that the affidavit is jurisdictional. It follows that, in the local juris.
diction of that state, an affidavit defective in substance is not the
subject of amendment, as without a sufficient affidavit there is no
jurisdiction in the court, and the writ of attachment 'is void. In
Matthews v. Densmore, 43 Mich. 461, S. C. 5 N. W. Rep. 669, it was
decided by that court that t,he writ of attachment was void if the
affidavit was defective, not only under the general law relating to
attachments when the suit is begun by that writ, but also under
the amendatory act of 1867, which permits the writ to issue in suits
previously begun by summons served on the person of the defendant;
and in an unreported case, (Howard v. David D. Pratt, Circuit Judge,
etc.,) decided at the January term, 1882, it was held that a defective
affidavit in garnishment could not be amended, even when the
omitted allegation sought to be supplied was found in the affidavit
for attachment in the same suit; the court saying: "The general
statute of amendments does not authorize the filing of a substituted
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affidavit in garnishment or attachmen·t proceedings." This, how-
ever, was not always the law in Michigan.. A statute passed in 1889,
supplementary to the attachment law then in force, provided as fol-
lows: "But nQ .writ of attachment shall be quashed on account of
any defect in the affidavit on which the same issued, provided that
the plaintiff, his agent or attorney, shall, whenever objection may
be made, file such affidavit as is required by law."
When the Revised Statutes of 1846 were adopted, and which are re-

adopted in the subsequent compilations and are now in force, this
provision of the act of 1839, it appears, was dropped, and the general
provision authorizing amendments was never applied. It necessarily
follows, however, that while the act of 1839 was in force it could not.
have been thought that the affidavit was jurisdictional in the sense
now held, that any substantial defect in it made it void, for otherwise
it would not have been made capable of amendment. So that the
effect adjudged to result from omitting the act of 1839 from subse-
quent revieions of the attachment law seems to have been a complete
change in the character of that proceeding under it. It is, then, the
doctrine enforced by the courts of Michigan that a writ of attach-
ment is void unless supported by an affidavit conforming in all ma-
terial respects to the stdct requirements of the statute, from which
the conclusion is deduced that the affidavit itself, being the foundation
of jurisdiction, cannot be the subject of amendment. But this is not
the doctrine of the courts of the United States in the case of Matthews
v. Densmore, 109 U. S. 216, S. C. 8 Sup. Ct. Rep. 126. The supreme
court of the United States reversed the supreme court of Michigan
on this very point, and held that the jurisdiction of the court over
the property taken by virtue of the writ of attachment did not at all
depend upon the regularity or sufficiency of the affidavit; all ques-
tions of that character being questions merely of error in procedure.
And the principle was then considered to have been fully established
in Oooper v. Reynolds, 10 Wall. 308; and that sueh is the general rule,
embracing the power of amendment, appears also from Tilton v.
Cofield, 93 U. S. 163. In that case a statute of the territory of Col-
orado permitted amendments in attachment proceedings as was for-
merly done in Michigan. In addition, the court said:
"Allowing amendments is incidental to the exercise of all judIcIal power,

and is indispensable to the ends of jus.Uce. Usually, to permit or refuse rests
in the discretion of the court, and the result in either case is not assignable
for error. ... ... ... Where no local statute or rule of local law is involved,
the power to amend is the same in attachment suits as in others. Cases of this
kind, too numerous to be cited, may be found, in which amendments in the
most important partiCUlars were permitted to be made."

But it is argued there is a rule of local law administered by the
courts of Michigan which, by adoption by the Statutes of the United
States, becomes also the law of this court. Section 914, Rev. St., is
as follows:


