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in my previous convictions. At the same time, if the question bad
been reargued before myself alone, I should have affirmed the original
decree, upon the ground that a rehearing before the same judge will
not be granted unless he is clearly of opinion that he was mistaken
in his original judgment; hence I thought it a proper case to call
upon the circuit justice to resolve my doubts. I am entirely con-
tent, upon the rehearing, with the opinion originally announced. I
confess I am not able, speaking as one who is not praotically ac-
quainted with mechanics and machinery, to Bee the great benefit of
this apparatus over the other, the improvement being largely in the
shortening of the tube; at the same time, the burden of proving that
is upon the defendant, and it is a burden which I apprehend would
be a pretty difficult one to carry, in view of the large sales made by
the plaintiff in this suit, and the adoption by the defendant of this
device in preference to all others. I think that is very strong evi-
dence that there must be a superiority, in the minds of experienced
engineers, in the Hancock patent, and I think there is, in respect
to its mechanism and the details mentioned by the circuit justice,
quite a marked distinction between it and the Rue patent.

NEILL and another v. THE FRANCIS, etc.

(District Court, S. D. Nef4 York. September 20, 1884.)

1. MARITIME LIEN-8urPLIEs-FOREIGN PORT-CHARTERER.
Where the charterer of the steamer F. for the" centennial season," not be-

ing master, applied in person to coal dealers in Philadelphia for coal, upon her
first trip thither from Bridgeport, Connecticut, stating that he had a charter
for the season, and directed the coal to be hilled to him, and gave in payment
his check on a Bridgeport bank, stating that it was not then good, but he
thought it would be when presented, and no reference was made to the vessel
as a source of credit, and there was no inquiry made of the master or dealing
with him, or with any other officer or agent of the ship, and the charterer had,
by the terms of the charter-party, agreed to pay for all such supplies, held, that
the circumstances indicated to the libelants that the application for coal was
upon the charterer's credit only, ami that, in furnishing the coal thereupon
without any dissent or reference to the credit of the ship, or inqniryof the
master, the libelants must be held to have acquiesced in trusting to the char-
terer only, and that the ship was not bound.

2. SAME-PERSONAL CREDIT.
In dealing with a known charterer in a foreign port for mere ordinary sup-

plies, the dealings are 'JYI'ima facie upon his personal credit only. Semble, no
sound legal or commercial reason exists why such dealings, not being a case
of actual necessity or distress, should not be held subject to the precise limita-
tions in the charter of which the matel'ial-man has, or is affected with, knowl-
edge.

In Admiralty.
Huntley £t Bower, for libelants.
William P. DixOll1 for claimants.
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... BROWN, J. This libel was filed .to recover $292.50, the price of 65
tons of coal supplied to the steamer Francis at Philadelphia on May
17, 1876. Tha general owners, the Providence & Stonington Steam-
ship Company of Rhode Island, appear as claimants of the steamer,
and deny that any lien was acquired upon the vessel.
The proof shows that in the spring of 1876 the claimants char-

tered the steamer. to one H. M. Hoyt, of Bridgeport, Connecticut, to
run as an excursion steamer between Bridgeport and Philadelphia
during the centennial season; that the captain of the steamer was
designated by the claimants, but that he was to be in the employ
and pay of the charterer, who had exclusive possession, control, and
management of the steamer during the term for which she was hired;
tbatthe charter contained a further clause providing that the char-
terer should "provide and pay for all the coal, fuel, pilotages, and all
other charges whatsoever;" that Hoyt took possession of the steamer
under the charter, accompanied her to Philadelphia, and applied to
one Ziegler for coal, informing him of the charter; that Ziegler, being
a retail dealer only, was unable to obtain the drawback allowed to
wholesale dealers, and thereupon introduced Hoyt to the libelants,
who were wholesale dealers, and who, by shipping coal on board
under a bill of lading, could procme and allow to Hoyt a certain
drawback upon the price; that Hoyt told the libelants, when making
arrangement for the coal, that he had chartered the }l'rancis to run
between Bridgeport and Philadelphia. during the centennial season,
and wanted coal for her; that at the same time he told the libelants
"to make out the bills to him," which was done, and that he gave to
the libelants his check for the amount, drawn upon a bank at Bridge-
port, .telling them that the check was not then good, but that he
thonght it would be good by the time it was presented. Nothing was
said between Hoyt and the libelants as to any credit of the ship.
Hoyt received from the libelants an order on the Reading Railroad
Company for delivery of coal at Richmond, some two or three miles
up the river, and the steamer went there and took it aboard, giving
a bill of lading therefor, upon which the usual drawback was allowed.
There is no evidence in regard to the credit of Hoyt in Philadel-

phia. He was not before known to the libelants. The coal does
not appear to have been charged to the ship, but was billed to Hoyt
only, in accordance with his directions. One of the libelants, how-
ever, testified that they would not have sold, on the credit of Hoyt
only, if had not supposed they had a lien on the vessel. It
is not testified that anything was said by either about any credit
of the vessel, but it is clear that the coal was directed by Hoyt to be
billed to him. Neither the captain nor any other officer of the ship
took any part in the purchase of the coal. The captain testified that
he notified Ziegler, who came aboard the vessel, that the steamer was
not to be liable for any supplies; Ziegler, however, denies this. It
is probable that the captain's notice was to some other person. The
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"heck, on presentment, was protested for non-payment, and this libel
Wll.S subsequently filed in September following.
The above facts present a case inmost respects similar to that of

Stephenson v. The Francis, 21 FED. REP. 715, in which I have re-
cently held that no lien was acquired. The Qill of lading, in this
case, was ll. mere form adopted to procure the drawback, and has no
bearing on the question of lien. In the present case there is not, it
is true,the same evidence as in the former, that the captain ex.pressly
stated to the libelants that the ship would not be bound; but the
libelants were fully informed that Hoyt was the charterer for the
centennial season, and having that knowledge they must have under-
stood, as business men, that he was bound to provide and pay for the
coal; and that in applying for the coal in person, and in directing it
to be billed to him, he was acting in conformity with his obligations
to the general owners, and did not intend that the ship should be
held; and in supplying the coal without any dissent from Hoyt's
proposition, or intimating any claim upon the ship, they must be un-
derstood as acquiescing in his proposition, which was, in effect, to fur-
nish the coal on his personal credit only, in conformity with his ob-
ligation to the general owner. To my mind, these circumstances,
with the giving of the check in payment, and the absence of all ref-
erence to the ship as a source of credit, negative any idea that the
ship was intended to stand as security, or to be bound for the debt.
There is nothing unusual or improbable in such a personal trust for
a small bill for so brief a period in the beginning of a season's busi-
ness. It is the habit of business men, in all branches of trade, to
take small risks in this way at the beginning of a season's trade.
I have no doubt that the captain, as he testifies, did notify some

one who came on board in reference to the coal that the ship would
not be bound. He was nominated by the claimants to look after
their interests; and it was his duty to give such notices to persons
furnishing ordinary supplies to the steamer. The only reason why
the libelants were not so notified expressly, was that they did not
deal with the ship or her captain, but with the charterer away from
the ship. Thill furnishes an additional reason why, in the absence of
all reference to the ship as a source of credit, the libela.nts should be
held prima facie to be dealing with the special owner on his own re-
sponsibility only, as I have previously held. The knowledge, more-
over, that he had chartered the ship for the centennial season, and
was himself applying for coal upon his own check, if not of itself suf-
ficient to indicate that he was bound to provide and pay for it, and
that he intended to do so without charging the ship, was at least suf-
ficient to put them upon inquiry as to the terms of the charter, and
therefore to affect them with knowledge of it; and this knowledge,
coupled with the charterer's application for the coal and proposed
payment by his own check, must have shown them that no credit of
the ship was intended, but the contrary. The libelants could not
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reasonably have imagined that the steamer, during this "centennial
season," was to be run by the charterer at the ship's expense. The no-
tice to them of the charter, and the charterer's form of application for
coal, still further strengthened this natural presumption. Had they
designed to secure credit of the ship, it was their duty, under these
circumstances, either to state this to Hoyt, seeing he was clearly
proposing his own credit only, or (as in my judgment they ought
legally to be held bound to do) to inquire of the captain of the ship,
as the person representing the interests of all. In dealing, not with
the master, who in a foreign port represents by the marine law the in-
terests of all parties, and presumptively knows the needs of the ship,
and its limitations, but with a known charterer only, not being an of-
ficer of the ship, and for mere ordinary supplies, there is no sound
legal or commercial reason why snch dealings, not being a case of
actual necessity or distress, should not be held subject to the precise
limitations of the charterer's powers as specified by the charter, of
which the material-man has, or is affected with, knowledge. All that
the captain could do for the protection of the ship was to notify those
who dealt with the ship herself through him, or her officers, that she
was not to be bound for supplies; and this it must be inferred from
his testimony that he did.
In the case previously referred to I held that an owner, though in

a foreign port, not being master, in obtaining supplies on his own per-
sonal order, without any reference to the ship as a source of credit,
does so, prima facie, on his own personal credit; that in order to hold
the ship the material-man must show either an agreement or some
circumstances indicating a common intention to bind the ship. In
the present case, not only is no such intention shown, but the circum-
stances, to my mind, clearly indicate the contrary.
The libel must therefore be dismissed; but, under the circumstan-

ces, without costs.

THE NEW HAMPSHIRE.

(Di8trict Oourt, E. D. Micltigan. January 12, 1880.,

1. ADMIRALTY JURISDICTION - CONTRACT TO CARRY CARGO AND MAKE SALE-
FAILURE TO ACCOUNT-LIABII,ITY OF VESSEL.
The owner and master of a vessel contracted to carry a cal'lZo to its place of

destination, to 8ell it, and return the proceeds to the consignor, less his freight.
The master sold the cargo, but did not return or account for the proceeds.
Held, that the vessel was not liable, and that a court of admiralty had no juris-
diction.

2. SAME-DELIVERY TO NAMED CONSIGNEE.
But if this had bien a contract to deliver the cargo to a consignee already

named, and to collect from him the fl'eight charges and advances, together
with the price thereof, and, after deducting the freight, to pay the consignor


