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at a value largely in excess of its real value, provided that testimony is
supplemented by proof that that was a mere cover, So mere trick, by
which he obtained more than the legal fee. That such was the testi-
mony I must assume. It does not appear from the bill of exceptions
that such was not the testimony, and I think it is competent for the
government, on such a charge as this,-that the defendant has taken
from the pensioner more fees than he was entitled to,-to show that he
did take that excess, although he made, as an excuse or cover, the pre-
tense of a sale of property, or any other pretense. Of course, if it
was a mere voluntary transaction, by which property was sold, aI-
. though for a sum largely in excess of its value, it does not come within
the provisions of the statute; but if it was, as stated, a mere trick, a
mere cover, by which the real facts of the transaction were attempted
to be concealed, I think the government, under such an indictment,
could show it, and, as far as the bill of exceptions discloses, that might
have been the testimony produced.
Those are the only substltIltial questions presented, as I look at the

record, and in them I see no error. The judgment of the district
court in the matter will be affirmed.

STEAM STONE-CUTTER Co. v. SHELDONS and another.

(Oireuit Oourt, D. Vermont. October 7, 1884.)

L PATENTS FOR INVENTIONS-DAMAGES FOil INFRINGEMENT-PROFITS OF SALES-
PROFITS DERIVED FHOM USE.
When a patentee, in an action against an infringer who manufactured and

sold for use his invention, has had a decree for the profits of such sales, and
such decree has been satisfied, he cannot recover, in an action against the party
to whom the patent was sold, the profits derived by him from the use thereof.

2. SAME-SALE OF PATENTED ARTICLE-TITLE OF VENDEE.
'rhe recovery of the profits of the sale of a patented article for use, in an ac-

tion against the vendor, vests the title to the use in the purchaser of the article.
3. SAME-PRACTICE-INTERLOCUTORY DECREE-FINAL DECREE.

Although there has becn an interlocutorr decree for plaintiff, when it is shown,
on the master's report, that he is not entItled to recover, a final decree for de-
fendants may be entered.

In Equity. Exceptions to master's report.
Aldace F. Walker and John W. Stewart, for orator.
Edward J. Phelps and Walter a. Dunton, for defendants.
WHEELER, J. The master's report shows that the Windsor Man-

Ufacturing Company made and sold for use to the defendants five
channeling machines for cutting out marble from' quarries, which
were infringements upon the orator's patenta; that the orator has
had a decree against the Windsor Manufacturing Company for: the
profits of these sales; that the decree has been in part by
the payment of money, and as to the residue by:levy on real estate,
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the title acquired by which is in litigation, but has so far been de-
cided in favor of the orator; and that the defendants have derived
profits from the use of the machines to the amount of $5,320.03, for
which they should account to the orator, if liable to account at all for
such profits. Various questions bearing upon the correctness of ihis
account are raised by exceptions to the report. The principal ques-
tion is as to the right of the orator to recover these profits at all after
haying recovered profits for the sales.
The decrees for the acconnts in each case were made under the act

of 1836. The exclusive right conferred by patents always has been
to make, use, and sell for use, the patented invention. In the act of.
1790 the words were, "the sole and exclusive right and liberty of mak-
ing, constructing, using, and vending to others to be used, the said
.invention or discovery." Chapter 7, § 1, (1 St. at Large, 109.) In
the act of 1793 the words were the same. Chapter 11, § 1, (1 St.
at Large, 318.) In the act of 1836 the words were changed to, "the
full and exclusive right and liberty of making, using, and vending to
others to paused, the said invention or discovery." Chapter 357, §
5, (5 St. at Large, 117.) In 1870 the words were again changed to,
"the exclusive right to make, use, and vend the invention or discov-
ery." Chapter 230, § 22, (16 St. at Large, 201; Rev. St. § 4884.)
The effect of these expressions obviously is and was intended to be
the same throughout, and is to give an exclusive right to make, use,
and sell for use. In the act of 179() an action was given for devis-
ing, making, constructing, using, employing, or vending patented ar-
ticles without consent of the owners of the patent in writing. Sec-
tion 4. In the act of 1793, § 5, the expression was changed to give
an action for making, devising, and using or selling. The words
were again changed in the act of 1800, § 3, to make, devise, use, or
sell. .By the act of the owners of patents were left to their ac-
tions at law, with the power of the court to increase the damages, and
to their right to proceed in equity, where equitable relief was neces-
sary, for infringements, without any words in the statutes to express
what should be an infringement or what actions might be sustained
for. Sections 14, 15, 17; Root v. Railway Go. 105 U. S. 189. The
exclusive right was left to be, to make, use, and sell to others for use.
The mere sale of the materials of a machine, complete and fit for

operation, would not be an infringement of the patent on the ma-
chine, unless the sale was for use. Sawin v. Guild, 1 Gall. 485;
Whittimore v. Gutter, Id. 480. When the orator recovered the pro-
fits. of an infringement by the making and selling of these machines,
it must have been a recovery for a sale for use, for such a sale only
could be recovered for. The sale, apart from the use, would not
be distinguishable as an infringement. The recovery was as for a
tori. consisting of the selling and using under the sale. The jurisdic-
tion of the court of equity over the case rested upon the necessity for
equitable relief in granting an injunction. Having jurisdiction, the
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court retained the case and· took an account of the profits of the de-
fendant there, and decreed them to the orator, in order to do justice
as far as possible by administering full relief. These principles are
fully and elaborately explained, and set at rest for the courts of the
United States, in Root v. Railway Co. Perhaps, in an action for dam-
ages, the orator might have recovered more than the amount of the
profits; but, if so, the recovery would have been for the same thing
at a higher rate of damages. The orator elected to take the profits
as the measure of the recovery. Another recovery for the saUle thing
could not be had against that defendant, neither could it any more be
had any other joint tort-feasor. Undoubtedly, an action at
law or a bill in equity, during the life of the patent, could be main-
tained against those defendants for their use of the machines, apart
from the sale, if there had been no recovery for the sale and use; and
so an action might.. doubtless, have been maintained against both the
Windsor Manufacturing Company and the defendants for the use of
the machines by the defendants, without reference to the profits of
the sales. The defendants here would be liable because they infringed
dIrectly by the use; the Windsor Manufacturing Company would be
liable because, by the sale, it autho·rized and promoted the use.
They were joint tort-feasofs as to the pse. One of them has made
satisfaction, and but one satisfaction can be had. Had the orator
proceeded for the profits of the use none could have been recovered
of the Windsor Manufacturing Company, for none were made out. of
the use by.that company. Elizabeth v. Pavement Co. 97 U. S. 126.
From those defendants they could recover the full profits of the use,
as is sought to be done now. The defendants here might have been
joined in a suit against infringement by the sale to them, but they
could not be held for the profits of the sale, for they made none out
of that. The orator could not in any mode recover both for the
profits of the sale for use and the profits of the use. Each was a
trespass upon the orator's exclusive rights, but not a separate and
distinct trespass. A recovery for one would include a recovery for a
part, at least, of the other, so that a recovery could be had for either,
but not for both. The orator, having had a recovery fOf one, cannot
now have another for the other. Chamberlin v. Murphy, 41"Vt. 110.
n is said that the plaintiff has not obtained full satisfaction. .But

the execution for the enforcement of the decree against the Windsor
Manufacturing Company has been return,ed satisfied, and has not been
revived as not actually satisfied. In trespass quare clausum the de-
fendant pleaded that the plaintiff distrained his hog damagefeasant for
the same trespass. The plaintiff replied that the hog escaped with-
out his consent, and he was not satisfied. On demurrer, it was 'held
that the action would not lie. Salk. 242; Buller, N. P. 84. Satis-
f:tction need not be in money. The taking of the body of a defend-
ant may be a full satisfaction, and yet yield no money. The return
of the execution as satisfied is plenary evidence of its satisfaction
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while it stands. Magniac v. Tlwmson, 15 How. 281; Bac. Abr. "Ex.-
ecution," D.
There is another view of this question which has been touched

upon formerly in this case, and that is that the recovery of the prof-
its of the sale for use vested the title to the use in the purchaser of
the machines. Stone-cutter Go. v. Sheldons, 15 FED. REP. 608. It
was upon this ground that the recovery of the profits against the
Windsor Manufacturing Company was based. Stone-cutter Go. v.
Windsot' M(tntlj'9 Co. 17 Blatchf. 24. This view is supported by sev-
eral decided cases, (Perrigo v. Spaulding, 13 BIatchf. 389; Spauld-
in,g v. Page, 1 Sawy. 702; Allis v. Stowell, 15 FED. REP. 242;) and
it is not inconsistent with Blake v. Greenwood CMnetery, 16 FED. REP.
676. There, merely nominal damages had been recovered against a
manufacturer of the infringing machine, with an injunction. The
defendant purehased the machine, and set up the former recovery as
a bar to a recovery for the infringement by its use by him. This was
held to be no bar, because there had been no recovery for this use,

• or for the profits or damages on a sale for use. Where an owner
of a patent has compensation. for the sale of a specific machine em-
bodying the invention, that machine is forever freed from the monop-
oly. Bloomer v. MWinger, 1 Wall. 340. A compensation by recov-
ery in an actIon for the same thing should have the same effect.
Although there has been an interlocutory decree for the orator, still,

as upon the master's report the orator is not entitled to recover, a final
deeree for the defendants is proper. Fourniquetv. Perkins, 16 How.
82; American Diamond Drill Co. v. Sullivan Machine Co. 21 FED.
REP. ';4. The interlocutory decree is understood to have been entered
by consent, without hearing; and some other have been
ha.d which may affect questions of costs, and those questions are left
open.
Let there be a decree dismissinR the bill.

NlIIW YORK GRAPE SUGAR Co. v. PEORU GRAPE SUGAR Co.
SAME v. PEORIA STAROH MANuF'a Co.

(Oireuit Court. N. D. IZlinois. October 20, 1BB4.)

PATENTS FOR INVENTIONS-SEVERAL PATENT8 ApPLICABLE TQ SAME PROCEss-IN-
, FRINGEMENT":-ExPIRATION OF ONE PATENT-j\lIoTION '1'0 DISMISB•

. WherEi a bUl. in addition to the usual charges of infringement of three pat-
:ents therein. states. 'that II these several ll)liters patent are applicable
to the same process,and so used by defendants," and it appears tjlat it may
bejmposslble'to award damages for infringemelltof two of the patents. with-
out wlso tak.ing 'into considetriliion the value of the· other patent, a motion to
dismiss the bill as to such patent, because it was lio near its expiration that l\n
injunction could not be granted it, may be overruled. Betts v. GalUas,
L. RIO Eq,393, distinguishea;


