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of such. That, obviously, only prescribed one method of acquiring
corporate existence, and did. not purport to determine the conditions
under which a foreign corporation should exercise privileges and ac-
quire rights in the state.
Another matter tends to confirm the view I have taken. On the

same day with the act under consideration two other acts affecting
the same company were passed. In each of these, the status of the
company as a foreign corporation was expressly recognized, with, in
one, a proviso, as here, that for purposes of exercising the power of
eminent domain the company should be treated as a domestic corpo-
ration. But, without pursuing this inquiry further, I hold that this
legislation, not purporting to create a new corporation, but declaring
that for certain purposes the foreign shall be deemed to be a domestic
corporation, must be regarded as simply an enabling act; that the
corporation, which was a Wisconsin corporation, is still one, and Ilis
such has tbe right to remove this case for trial to the federal courts.
The motion to remand must be overruled.

The case of Mahoney v. Chicago, M. c/; St. P. Ry. Co. involves sub·
stantially the same question as above, and the si:tme order will be
made in that case.

BANNER and others v. WARD and another.

(Oircuit Oourt, D. Minnesota. February 26, 1884.)

RECORDING ACTS-CONSTRUCTIVE NOTICE-POSSESSION.
When the vendee of land does such acts thereon that reasonable inquiry

would reveal his possession. a subsequent purchaser is affected with notice ot
his title though his deed is not recorded.

A suit is brought by the executors and trustees of Harwood W.
Banner, deceased, aliens, and citizens of England, to set aside and
cancel a.certificate issued by the sheriff of Martin county, Minnesota,
to the defendants, on a sale of real estate under a judgment obtained
by them against H. F. Shearman. Shearman is the common source
of title, and the land in controversy is situated about 13 or 14 miles
from the town of Fairmont, where the defendants reside. The will
of Banner is admitted to probate in Martin county, and the com.
plainants are recognized a.s trustees and executors. Deeds of the
land from Shearman to the deceased were executed respectively
March 6 and 23, 1874. The defendants' judgment was docketed
January 3, 1878.
W. D. Cornish, for complainants.
Tramer c/; Stevens, for defendants.
NELSON, J. The complainants insist the relief prayed for should

be granted, and the title decreed to be in them by virtue of tbe deeds
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executed to their devisor and admitted to, record four years previous
to entry of judgment against Shearman. Shearman is the common
source of title, and unleRs the deeds are notice of title in his grantee
by virtue of the record, or his possession is so notorious as to indio
cl1te daim of title when the judgment was docketed, the complainants
are not entitled to a decree.. Two deeds were drawn and executed in
England, conveying, in the first one, the S. E. t of section 13, town 101,
range 29, and in the second, the W. t of the same section. It is
claimed these deeds were not properly acknowledged, and, although
admitted to record, were not constructive notice of title. The com·
plainants' right to relief does not necessarily depend upon the regis-
try of the deeds, and this question will not be discussed. They trans-
ferred the title; hut the defendants urged that, by virtue of the law
of the state, the deeds are void as to them. The defendants obtained
judgment against Shearman January 3, 1878, and execution issued
May 17, 1879, and the sheriff levied upon and sold the land July 5,
1879, giving the defendants a certificate as purchasers, which was
duly recorded.
It may' be conceded that the defendants can invoke for their pro-

tection chapter 58, Minn. St. 1858, which enacts, in substance, that
"a conveyance not recorded shall be void against judgment creditors"
unless the facts proved in regard to possession are sufficient to warn
all persons asserting liens or suggest inquiry into the condition of the
title at that time. Banner, after his purchase, sent one Sutherland
as his agent from England tp make imprqvements and manage the
property; and the evidence is clear that he took all the necessary
steps to hold the S. E. t of,sectiqn 13, town 101, range 29, and his
possession as Banner's agent wasnotice of the latter's rights. Mor1'i-
Bon v. March, 4 Minn. 422, (Gil. 325.) 'rhe defendants have no better
standing in court than a bona fide purchaser without actual knowledge
of Banner's possession; and the failure to make inquiry to obtain
knowledge of the facts about the land is willful neglect, and equivalent
to actual· notice, of possession to. the extent of. this quarter section,
which was embraced in the deed of March 6, 1874. The W. t of this
section is. prairie land, aJ;ld \Vas conveyed to Banner by
deed executed March 23, 1874. Sutherland, as agent, has asserted
ownership for the grantee over this land since 1874; he authorized
grass to be cut, planted slips or cuttings of the cottonwood tree at the
corners as early as 1875, and after a house and barn were bllilt in
1877, upon the S. E. t of the section, leased the W. i, in connection
with the first tract, to tenants for pasturage and cntting hay. Bork,
Arnold, and Shepardson were successively tenants; and the latter two
cut grass and pastured sheep upon the W. t of the section. It was
recognized in the sparsely-settled neighborhood as "Sutherland's land"
and has been occupied in this manner from 1874 to 1882. These
facts show possession sufficiently notorious and exclusive, when the
Gondition and character of the land is taken into consideration, to



compel inquiry in regard to the .title; ordinary prudence would sug-
gest it.
The judgment creditors never saw the land. It "Was located many

miles from their residence, in a sparsely-settled part of the country,
and the nearest cultivated tract, except the adjoining S. E. i- of the
section, was three or four miles distant; so that the least inquiry of
the farmers and laborers in the vicinity would have put anyone, who
desired to ascertain the ownership, in the way of obtaining the infor-
mation. It should have been made; and if the defendants had exer-
cised ordinary care, this litigation would have been avoided.
The cases cited by defendants' counsel are not in point. In Dut-

ton v. McReynolds, 16 N. W. Rep. 468, the land was conveyed to
three persons as tenants in common; one went into possession and
subsequently purchased the interest of his co-tenants, but failed to
record the deed executed and delivered to him, before a judgment
was docketed against one of his grantors, and the court held that the
continued possession of the grantee was not notice of his claim of title
or possession under the unrecorded deed from one of hisco.tenants.
It is my opinion that the defendants nothing by the sale

under the judgment, and the complainants are entitled to So decree,
which is granted.

G'ILLETTlll v. ()ITY OF DENVER.

BROWN v. SAMB.

(Oireuit (Jourt, D. Uom-ado. October 16, 1884.)

1. SEWER ASSESSMENTS-ACCORDING TO AREA.
Assessments for sewer purposes, levied according to area and regardless of

improvements, is a valid mode of assessment under the lJolorado constitution.
2. 8.um-NoTICE-WHEN ASSESSMENT IsDETEUMlNED BY A MERE MATHEMATlCAL

COMPUTATION NOTICE IS UNNEOESSARy-DUE PROOESS OJ' LAW.
Act of the legislature, Colorado, of February 19, 1879, amending the charter

of the city of Denver, provides 'for the construction of sewers and the levy of
assessments therefor according to area and regardless of improvements, on the
petition of a majority of the property holders resident in any sewer distriot, or
upon the recommendation of the board of health. The act also provides that,
dlUing the progress of the work, all persons interested shall' have an opportu-
nity to object to the materials used,' the manner in which the work is done, or
any supposed violation of the conuact. Held, that the levy of the assessment
being a mere mathematical computati9n, and as to all prior proceedings full
notice is prOVided for, it is unnecessary that the act should provide an oppor-
tunity for lot·owners to be heard on the assessments after they !1rc levied, and
that mlj.king such assessmen ts a fixed charge against the lots, without notice or
an opportunity to be heard,' is not depriving the lot-owners of theirpl'operty
without" due process of law." '

8. 8AME........EQUITY WILL NOT ENJOIN COLLECTION OJ' TAX ON THE GROUND 01"
IRREGULARITY·OR ILLEGALITY.
In an action brought to restrain sale of land to par delinquent tax or

ment, equity will not grant an injunction. restniming collection of tax or


