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The state had a lien on the earnings, certainly, and it passed to the
purchasers under this act of 1869, and if Neely has anything for
which he should account, it belongs to them. Aect 1869, ¢. 38, p. 50.
As to the plaintiffs, who are creditors, they can occupy no higher
ground than the stockholders in the matter of demandingan account.
Indeed, it may be doubtful if judgment creditors are ever entitled to
an account against a prior mortgagee in possession, Worthington v.
Wilmot, 59 Miss. 608. But as to this we need not now inquire, the
questions decided being as conclusive against the creditors as the stock-
holders.

There are other grounds of demurrer, some relating to those plain-
tiffs who are creditors, but no further notice will be taken of them,
since, on the ground above indicated, the demurrer must be sustained,
and the bill dismissed at the costs of the plaintifis.

Decree aceordingly.

VorLexTine v. Hurp and others,
(Cireuit Court, D. Vermont, October 7, 1884.}

FRAUDULENT CONVEYANCE — MORTGAGE — COMPOSITION WITH CREDITORS— AB~
" BCONDING DEBTOR—FORECLOSURE OF MORTGAGE.
H., being hopelessly insolvent, applied to V., one of his creditors, for a loan
of $15,000, to compromise his debts by payment of 25 cents on the dollar. V.
loaned him the money with full knowledge of the facts of the case, and took a
mortgage, executed by H. and wife, on his homestead farm (whieix was all of
his property within reach of his creditors) in Vermont, duly recorded it. and
thereafter advanced the money, taking no precautions to procure its payment
to the creditors. The deed of composition provided that H. might sell or dis-
pose of his property within a certain time in furtherance of a settlement with
hiscreditors. V. and some other creditors signed thisdeed. H. failed to pay the
money asagreed, and fled with it to Canada. V. subsequently filed a bill to fore-
close the-mortgage, making attaching creditorsdefendants with H. Held, that
as to all the property, except the homestead interest in the land, the mortgage
was void as to the creditors; that V. was entitled to foreclose as to the home-
stead interest only on payment to the attaching creditors who were parties to
" the deed of composition the 25 cents ou the dollar, as agreed, with interest; and
that ag to the residue of the estate the bill should be dismissed. o

In Equity.

Martin & Eddy and J. K. Batchelder, for orator.

A. L. Miner, J. C. Baker, and H. A. Harman, for defendants.

WageLgEr, J. This suit is brought to foreclose a mortgage of
$15,000 on the homestead farm of the defendant Reuben T. Hurd,
situated in Arlington, Vermont, against his attaching creditors as well
as against him. The mortgage was executed on the twenty-first day
of July, 1880, at Arlington, in the absence of the orator, and was re-
corded in the land records of Arlington, as required by the laws of the
state, on the ninth day of August following. The consideration was
advancel, $5,000 on the first and $10,000 on the eighth days of Oe-
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tober following, by the orator to a brother of the mortzagor, at Aurora,
Tllinois, where the orator resides. The mortgagor makes no defense;
the creditors defend upon the ground that the mortgage is fraudulent
and void as to them.

The mortgagor was, at the time of the execution of the mortgage,
hopelessly and despera.tely ingolvent, and this became fully known
to the orator when he became informed of the mortgage. The mort-
gagor started a composition with his creditors, by deed dated July
27, 1880, in which the creditors, signing and sealing, agreed to “ac-
cept, receive, and take of and from the said Reuben T. Hurd, his
executors and administrators, for ‘each and every dollar of our re-
spective claims and demands against said Reuben T, Hurd, the sum
of twenty-five cents, in full satisfaction, payment, and discharge of
all and every our debis, claims, and demands; such composition to
be paid to us severally and respectively within four months from the
date of these presents.” And they further therein agreed that he
might, “from time to time, and at all times hereafter, within the said
term of four months from the date hereof, assign, sell, or dispose of
his property, stock, and effects,” “for and towards the payment and
satisfaction of the composition of the debts, claims, or demands of us
and every of us.”

There was no provision that all the creditors should sign. The
orator was a creditor before the mortgage, and signed and became
fully aware of the composition deeds. The defendant the Batten-
kill National Bank, for s consideration paid, agreed to assign its
claim to the blother of the mortgagor for the further consideration of
25 cents on the dollar to be paid, in order that the claim might be
brought within the terms of the composition. The defendant Hawley
had an attachment on the farm prior to the mortgage, the ad damnum
in the writ and amounf directed by the writ to be attached being
$1,500. TFor a consideration agreed to be paid, he signed the com-
position deed, and signed a writing stating that he released and dis-
charged the liens by the attachment, and discontinued the suit as to
Hurd, and delivered it to him. The other defendants did not become
parties to the composition. The 25 per cent. was not pald to the Bat-
tenkill Bank nor to Hawley. The mortgagor gave up carrying through
the composition, and with the money received from the orator fled to
Canada without paying his creditors any considerable part of it. At
the time when the money was advanced by the orator upon this mort-
gage, it covered all the property within the reach of the mortgagor’s
creditors at that time, and the orator was fully aware of this fact.
That the loan was negotiated by the mortgagor for the purpose of
obtaining money to pay the 25 per cent. on the composition, well
enough appears, and this purpose was understood by the orator, That
the mortgagor intended, whén he received the money, to take it be-
yond the reach of his creditors if the composition failed, also is ap-
parent. There is no evidence that the orator knew of this purpose,
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but he was fully aware that placing the money in his hands without
safeguard would enable him to avoid his creditors if he would.

The case stands differently as between those who were parties fo
the composition agreement and those who were not. And as to this
the Battenkill Bank was in reality, although not nominally, such
a party. It brought itself within the scope and effect of the agree-
ment. It is not considered that it would be necessary that all the
creditors should become parties to the composition fo make it bind-
ing. In Cobleigh v. Pierce, 32 Vt. 789, there was an express provis-
ion that all should sign to make the agreement valid. In Chase v.
Bailey, 49 Vt. 71, the provisions were such for dividing the property
of the debtor pro rata among his creditors that it could not be car-
ried out unless all should sign. Not so here; the agreement of each
creditor is several. The consent of more than one creditor might be
necessary for a consideration where the contract is simple and a con-
sideration required. But this contract is under seal, which imports
a consideration, and would bind Hawley, who sealed it with his seal;
and the Battenkill Bank received a consideration for what it entered
into, and, besides, the procuring the agreement of the others who
did sign, would probably be a sufficient consideration of itself for that
undertaking.

The mortgage was fully accompllshed within the four wmonths by
. being made, aceepted, and recorded, and the money advanced, The
mortgagor had the right o dispose of his property for the payment of
the 25 per cent. on the debts at any time within the four months.
Any party to the compromise had the full right to purchase the prop-
erty or take lien upon it during that time for that purpose, but im-
pliedly, by the ferms of the agreement, not for any other purpose.
'Had the mortgagor paid Hawley the 25 per eent. on his elaim, and the
Battenkill Bank 25 per cent. on its claim, within the four months,
they would have had no just ground to complain against the mort-
gage. If they were defrauded by it at all, it was only as to the 25
per cent. The orator knew that by the effect of the agreement the
.mortgagor had no right to dispose of his property, by mortgage or
otherwise, except “for and towards the payment and satisfaction of
the composition.” He had no right as to them to loan money on a
mortgage to the debtor generally during that time. The property
was expressly charged with the trust, as between the parties fo the
agreement, of paying the 25 per cent. The orator violated the trust
.when he loaned the money generally on the mortgage withont seeing
to it that the 25 per cent. was paid. He, at least, fook the risk of
-geeing that the money went for that purpose; and, as it went from
“him into other channels without the consent of Hawley or the bank,
“he ig responsible, and not entitled to a decree of foreclosure.as against
them, without providing for the payment of the 25 per cent. of their
claims, with interest from November 27, 1880, before which day that
~amount should have been paid. oL
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By the statutes of Vermont the orator, in a bill fo foreclose a mort-
gage, may join as a defendant any subsequent attaching creditor of
the premises sought to be foreclosed. Rev. Laws Vt.§ 762. Credit-
ors who did not become parties to the composition, and have attached
the premises subsequently to the mortgage, are made defendants un-
der this statute. Their rights are fo be determined,

The mortgagor’s liabilities were from $125,000 to $150,000, and
his assets were only about $50,000. The mortgage was executed at
Arlington while the orator was at Aurora, and apparently without
his knowledge. The effect of it was to place substantially all of the
attachable property of the mortgagor in Vermont under its cover.
From the course and proceedings of the mortgagor, the obvious pur-
pose of it was to induce or compel his creditors to accept of the com-
position, and to provide means for the payment of the percentage if
they should accept. When it was brought to the knowledge of the
orator, he was, or became, fully aware of its effect. He must have
known that its existence on the record would be a great embarrass-
ment and hindrance to creditors. Still he placed it upon the record
without then advancing any consideration, and, in the language of
27 Rliz., left i to stand, “colored, nevertheless, by a feigned counte-
nance and show of words and sentences, as though the same were
made bona jide, for good causes, and upon jugt and lawful considera-
tions;"” or, in the language of the statute of Vermont, justified the
same to have been made and executed in good faith, and upon good
consideration. Afterwards he advanced the consideration, but not
until all prior liens were, as he supposed, removed out of its way, so
that when the mortgagor got the money, which became the consider-
ation of the mortgage, he could hold it in defiance of all his credit-
ors, with the mortgaged premises covered by the mortgage and appar-
ently out of their reach.

The purpose for which the orator testifies he understood the con-
sideration was to be used, was to pay the 25 per cent. on the com-
position. It does not appear how far the composition had proceeded
when he made the advance, but it does appear that many creditors
never became parties to it, and that those who did were not paid the
25 per cent. to any considerable amount. The latest information
which he received, according to his own aceount, was from the mort-
gagor, that he was “getting along very well with compromise; there
are a few who stand out about the matter, but not large amounts.
Hope to get it all fixed soon.” If all the creditors became parties to
the composition, and received their share under it, none would be de-
frauded by the mortgage; but if any did not, and the purpose which
the orator understood was to be carried out to pay those who did,
those who did not would be defrauded. The property would be gone,
and they be left without pay, with the mortgagor’s property all the
while out of the reach for-collecting their pay.

In the language of the resolutions of Twyne’s Case, 8 Coke, 80, “if
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would prove injurious to other creditors of the same debfor in de-
priving them of all means of satisfying themselves by the stated
methods of justice.” If the composition was earried out, its purposes
were laudable; if not, they would be fatal to those not joining in it.
The orator did not wait to see whether all would join or not. He had
full knowledge of the situation, and made the advances in view of the
effect which would follow a failure. He purposely aided in putting all
the attachable property of the mortgagor under the cover of the mort-
gage beyond the reach of the creditors of the mortgagor, if the mort-
gage should be upheld. Such conveyances as place substantially all
of the property of the debtor beyond the reach of creditors have al-
ways been held fraudulent and void in Vermont, by whose laws this
case 13 to be governed. Edgell v. Lowell, 4 Vi. 405; Rootv. Reynolds,
32 Vt. 139; Church v. Chapin, 35 Vt. 223; Prout v. Vaughn, 52 Vt.
451, This mortgage cannot be upheld as against the creditors who
are not affected by the composition proceedings to cover property
which they could reach, without going contrary to the provisions of
the statutes 13 & 27 Eliz., as they have been expounded from the
earliest times. .

In the report of Twyne’s Case, which is one of the earliest, it is
said: “And because fraud and deceit abound in these days more than
in former times, it was resolved in this case by the whole court that
all statutes made against fraud should be liberally and beneficially
expounded to suppress the fraud.” 8 Coke, 82a. The reasons for
this resolution have not ceased. The effect of this mortgage, with
the purpose for which the orator says it was made, was to take the
property from within the reach of the creditors and put it beyond
their reach, unless they would compound their debts.

The mortgaged premises were the homestead of the mortgagor and
his family. His wife joined in the mortgage, pursuant to the laws of
the state, so as to bind the homestead interest. To the extent of the
homestead exemption the mortgage was not fraudulent as to creditors,
who could in no event reach that. The defendant Hawley’s attach-
ment, made before the mortgage, has been pursued to judgment for
a larger amount than the writ required to be attached, and followed
by a levy of execution.

The attachment of the Battenkill National Bank was made April 25,
1881; that of Franklin K. Lawrence, June 6, 1881; that of Thomas
Fleming, August 27, 1881; and that of Jerome B. Bromley, Febru-
ary 18, 1852. All of these latter are still pending. Some quession
has been made about the validity of these attachments in the argu-
ment. But they are set up as good in the orator’s bill, and could not
well be attacked by him in the suit after that; if they were not, no
fatal irregularity is apparent.

The ad damnum in Hawley’s writ was raised to make it large
enough to cover the judgment rendered. Some question is made as
to the effect of this proceeding upon the attachment. But no new
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cause of action could have been brought in by the amendment, for
the law and practice of the state courts do not permit the introduc-
tion of a new cause of action in that manner. The attachment is
founded upon the authority of the officer conferred by the command
of the writ. It is measured by that command. In Putnam v. Hall,
3 Pick. 445, the command was made, by a slip of the pen, to be to
attach, etc., to the value of $6, instead of $600. An amendment by
inserting hundred was held to dissolve the attachment. No amend-
ment in the case of Hawley is understood to have been made in this
respect, The command of the writ was to attach the goods, chattels,
and estate of the defendant to the value of $1,500. The service of
it created a lien upon the estate to the amount of $1,500. The mort-
gage was made subject to this attachment, with others. It did not
affect other ereditors as to the amount covered by this attachment,
but only as to the amount which would remain over. The mortgage
is valid, therefore, to cover this amount, in addition to the homestead
right, except as to Hawley, and as to him except for the 25 per cent.
‘When the Battenkill Bank made its attachment it came next to Haw-
ley’s, and was good against the mortgagor and his property for the
amount of the debt and costs within the amount commanded to be at-
tached. The orator could meet it by paying the 25 per cent. of the
debt. The mortgage was not fraudulent as to subsequent attaching
credifors, except as to the property not covered by this attachment
in addition to Hawley’s.

It follows that the orator is entitled to a decree of foreclosure of
the mortgage as to the homestead right against all the defendants;
to a foreclosure against all but Hawley, of the value of $1,500, cov-
ered by his attachment, and against him on payment of 25 per cent.
of his debt, with interest from November 27, 1880; to a foreclosure
against all but the Battenkill National Bank of the amount covered
by its attachment, and against that on payment of 25 per cent. of its
debt, with interest from the same day; and as to the residue of the
estate he is not entitled to a decree against the creditors attaching
subsequently to that attachment. This construction of these proceed-
ings makes the mortgage, in the language of those statutes of Eliza-
beth, as adopted in Vermont, void only as against the party whose
right, debt, or duty is attempted to be avoided. Rev. Laws Vt. §
4155. Hawley was promised $125 for signing the composition. It
may be thought that this should be provided for. But this was out-
~ side the composition, and the promise void even as to the party mak-

ing it. Case v. Gerrish, 15 Pick. 0. .

Let there be a decree of foreclosure, with costs of a foreclosure,
without contest as to the homestead right, to the value of $500,
against all the defendants; as to the attachment lien of Hiram Haw-
ley to the amount of $1,500 against all but him, and against him on
payment to the elerk for his benefit- by the orator of 25 per cent. of
‘his debt, with interest from November 27, 1880, with his costs; as to
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the attachment lien of the Battenkill National Bank against all but
that bank, and against that on payment to the clerk for its benefit of
25 per cent. of its debt, with interest from November 27, 1880, with
its costs; that unless such payment be made within 80 days, the bill
be dismissed as to them, respeetively, with costs; that the bill be dis-
missed as to the residue of the estate, and the defendants Lawrence,
Fleming, and Bromley, respectively, with costs.

Love ». Pamprin and others.

(Oircuit Court, W. D. Tennessee. October 6, 1884.,

-

1. InpiaR TrREATY—CHICKASAW TREATY OF JULY 1, 1834—TREATY OF PoNTOTOC
OF MARCH 1, 1833—EFFECT ON STATE LAWs—OONSTITUTIONAL LAW.

Under the Chickasaw Indian treaty of July 1, 1834, as interpreted by the
previous treaty of Pontotoc of March 1, 1833, to which it was a supplement,
state legislation that interferes with the national rights of the Chickasaw In
dians, while in possession of lands under the tribal organizations, is extra-
territorial, and, so far as conflicting with rights secured by the treaty, uncon-
stitutional; and rights once vested under the treaty are beyond the power of

. state legisiation, even after the removal of the Indians.
2, BaME—REAL ESTATE—~CONVEYANCE OF INDIAN REBERVATIONS

It was competent for the United States by treaty, notwithstanding auy state
law, to prescribe the conditions to the conveyance of Indian lands which should
be the law of the title. Buton the extinguishment of the original Indian title,
and the removal of the Indians from the state, the laws of the state would
come into operation, except so far as modified by the existing treaties and laws
of the United States. .

8. 8AME—VOLUNTARY AND INVOLUNTARY CONVEYANCES,

The restrictive clauses of the foregoing treaties upon the alienation of Indian
lands provided that the reservations to individuals should not be * 8o0ld, leased,
or disposed of ’’ except in the particular manner poiated out by the treaty, but
the terms of the treaty apply only to voluntary conveyance by the Indians,
such as were effected by the personal will of the possessor, and not to trans-
misgsions of title by operation of law, except where provision is especially made
for a peculiar descent on the death of the possessor,

4, BAME—ATTACHMENT SALE oF INDIAN LaNDSs,

‘Where, therefore, the possessor of an ludian reservation of individual lands
left his land and rejoined his tribe in the Indian pation, in consequence of
which absence from the state the land was attached at the suit of his creditor
and sold by the sheriff, the purchaser at the sale took a good title, which must
prevail over the claim of title by his heirs at law, under the tribal laws of de-
scent or the ordinary laws of the state.

In Equity. ‘ :

Poston & Poston and Lowry W. Humes, for plaintiff,

Wright & Folkes, R. D. Jordan, W. S. Flippin, and George Ganit,
for defendants. . v

MarreEWS, Justice. As originally commenced in the chancery
court of Shelby county, Tennessee, this suit was a bill in equity to
recover possession of real estate lying in that county, to which the
plaintiff claimed the legal titlé. In that form it could not be main-




