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Rep. 129; The Superior, 1 Newb. Adm. 186. And to the same gen-
eral effect: The Aolian, 1 Bond, 267, 270; The Fort Wayne, 1d.
476,490; The Kate Hinchman, 6 Biss. 367; The Phebe, 1 Ware, 360,

In support of his motion the libelant relies on Ben. Adm. (2d. Ed.)
§ 560, where it is said: “In claims of the same rank, the one firat
commencing his proceedings is preferred in the distribution. The
party first seizing holds the property against all other claims of no
higher character.” And we are referred to The Globe, 2 Blatchf.
497, note; The Adele, 1 Ben. 809; Woodworth v. Ins. Co. 5 Wall.
87. The last case cited stands on grounds of its own, and has no
application to the case at bar. : :

By the maritime law the creditors of the same rank have an equal
lien or privilege on the vessel. An eagerand grasping creditor ought
not to have it in his power to destroy this equality of privilege, and
obtain a preference, by the mere act of instituting the first suit to en-
force the lien. Such a rule would be unjust to the other creditors;
prejudicial to the owners of vessels, and injurious to the interests of
commerce. It would tend to hasten and foster litigation, and would
introduce into the maritime law that unseemly struggle between cred-
itors themselves produced by the rule of law which gives the prefer-
ence to the creditor first attaching. We know the rule at law giving
the preference to the first attachment, in its practical operation, is
often oppressive on debtors and unjust to creditors. For these rea-
.8ons it has been abolished in a good many states, and the first at-
tachment made to perform the office, in some measure, of a proceed-
ing in insolvency or bankruptey, for the equal benefit of all the
ereditors proving their debts within a limited time.

- The tendency of legislation and the courts is towards the adoption
of rules to prevent preferences. But the injurious consequences of
rewarding the most exacting creditor with a preference would, for
obvious reasons, be much greater in admiralty than they are at law.

Let an order be entered directing a pro rata distribution of the

fund.

Granp Truxk Ry. Co. or Canapa v. GrirrIN and others.
{Gircuit Court, D. Maine, August 4, 1884.)

TowAGE—PASSAGE THROUGH DRAW IN BRIDGE—NEGLIGENCE OF Draw-TENDER
—NEGLIGENCE OF TUG—STRANDING OF VESSEL—DIVISION oF DaAMAGES. .
The schooner C., while being towed by the steam-tug M., was passihg with
& flood-tide from east to west, and with the wind blowing hard from the north,
through a draw in a railway bridge, and the draw not being wide enough for
both to pass at once, the tug fell behind. The draw-tender, acting in accord-
ance with the custom of himself and his predecessors for many years, assisted
in making fast the lines, and in casting them off, so as to speed the passage of
the schooner, and his negligence in casting off one of such lines put the schooner
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adrift, so as to be impelled by the wind and tide towards the southern shore.

. After she had drifted once or twice her length, the tug, following her as quickly
as possible, overtook her, and made fast to her port side, prevented her from
grounding on the southern shore, swung her head around into the channel,
which was quite broad, and pushed her against the wind across the channel
towards the northern shore, but, by negligence and mismanagement, pushed
her too far in that direction, so that she stranded on that shore, at a distance
of at least 800 feet from the place where she was cast adrift, or from the pluge
where the tug was made fast to her again. Held, that the whole damage
caused by such stranding must be borne by the tug.

In Admiralty.

4. 4. Strout, for appellant.

B. T. Thompson, for appellees.

Gray, Justice. This case, though involving but a small amount,
presents interesting questions of law.

The owners of the steam-tug Magnet filed a libel in personam
against the Grand Trunk Railway Company of Canada, to recover
damages sustained by the schooner Cumberland while being towed
by the steam-tug. The libel alleged that in the afternoon of Decem-
ber 2, 1882, while the schooner and tug were passing with a flood-
tide from east to weat through a draw in the railway company’s bridge
across Back Bay, a part of Portland harbor, and the wind blowing
hard from the north, the draw-tender negligently cast off one of the
lines by which the schooner was attached to the railway company’s
pier by the side of the draw, so that she became unmanageable and
began to drift towards the south shore, and the tug followed and
made fast to her, and towed her back into the channel, and the
schooner grounded on the north shore of the channel, and was
thereby injured, and the accident was caused wholly by the negli-
gence of the defendant’s servaunt in casting off the line, and thus
making the schooner unmanageable. The answer denied that it
was any part of the duty of the railway company or its servants
o receive and make fast, or to loose and cast off, the lines of ves-
sels passing through the draw; and alleged that the schooner was
stranded by the fault and negligence of those in charge of the tug,
and not by any negligence on the part of the railway company.
The district court decided that the stranding of the schooner was oc-
casioned by the fault of those in charge of the tug, as well as by the
fault of the servant of the railway company in charge of the draw;
ordered the damages caused by the stranding to be divided between
the two parties; and decreed in favor of the libelants for $154.44,
being a moiety of those damages, and for costs. From that decree
the railway company has appealed to this court. The libelants have
_ taken no appeal.

The evidence clearly establisnes the following facts: The pier of
the railroad company extended from the railroad bridge 153 feet east-
ward, and 163 feet westward, and was not accessible by land, except
by that bridge. The schooner was 129 feet long, and the tug about
85 feet long. The tug fell behind in passing through the draw, which
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was not wide enough for both at oncée. The tide was on the flood,
near high water, and favored the passage through the draw. The
draw-tender, acting in accordance with the custom of himself and his
predecessors for many years, assisted in making fast the lines, and -
in casting them off, so as to speed the passage of the schooner. His
negligence in casting off one of the lines was the cause, and the only
cause, which set the schooner adrift, so as to be impelled by the wind
and tide towards the southern shore. After she had drifted once or
twice her length, the tug, following her as quickly as possible, over-
took her, and made fast to her port side, prevented her from ground-
ing on the southern shore, swung her head round into the channel,
which was quite broad, and pushed her against the wind across the
channel towards the northern shore, but by negligence and misman-
agement pushed her too far in that direction, so that she stranded on
that shore, and was injured. The distance of the place of stranding,
in the most direct line, either from the place where she was cast
adrift, or from the place where the tug was made fast to her again,
was nearly 800 feet, or more than six times the length of the schooner.

Considering the nature of the draw-tender’s office, the position of
the pier, the want of any other person posted thereon to assist the
passage of vessels through the draw, the importance to the passage
of trains of having the draw closed as promptly as possible, the de-
lay and embarrassment which would necessarily result if the whole
duty of attaching and casting off lines were left to those in charge of
vessels, and the previous custom of the tender of this draw to take
part in that duty, there can be no doubt that his negligence in this
particular was the negligence of his master, the railroad corporation,
for the consequences of which the corporation was responsible.

But the question remains whether the stranding of the schooner
was a consequence of that negligence. No decision directly in poing
has been cited at the bar; but some aid may be derived from the
rules established in analogous cases.

In admiralty, when an injury is ecaused by the fault of both par-
ties, both are jointly and equally responsible, and each must bear
the burden of half the damages. Thus, in the familiar case of a col-
lision between two vessels, caused by the fault of both, the entire
damage is divided equally between the two; if only one suffers dam-
age, her owners recover half the damage against the other vessel; if
both suffer damage, half the difference between their respective losses
is awarded in favor of the one that suffers the most. The Catharine,
17 How. 170; T'he North Star, 106 U. 8. 17; [S.C. 1 Sup. Ct. Rep.
41;] Hayv. Le Neve, 2 Shaw, App. Cas. 8395 ; Stoomvaart Maatschappy
Nederland v. Peninsular & Oriental Steam Navigation Co. T App. Cas.
795. 8o, if a vessel, negligently managed, strikes against a pier un-
lawfully erected in navigable water, her owners may recover half the
damage by libel in personam against the owner of the vier. Atlee
V. Packet Co. 21 Wall. 389.
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"When a collision between two vessels is caused by the fault of the
one only, she is liable for the immediate damage to the other vessel,
and also for damages resulting from reasonable and proper efforts of
- her master and crew to save her from the condition in which she has
been left by the act of the wrong-doer, as well as for any other con-
sequential damages fairly attributable to that act. DButif it is proved
that a subsequent stranding of the injured vessel was caused by the
negligence of those in charge of her, when they could by the use of
ordinary nautical skill have avoided it, the vessel originally in fault
is responsible for the immediate effect of the collision only, and for
no part of the damages by the stranding. The Narragansett, 1
Blatclif. 211; The Baltimore, 8 Wall. 877; The Countess of Durham,
9 Monthly Law Mag. (Notes of Cases,) 279; The Pensher, Swab.
211; The Linda, 1d. 306; The Flying Fish, Brown. & L. 436; 8. C.
3 Moore, P. C. (N. 8.) 77.

Within the rules thus established, if in the case at bar the schooner
had, by the negligence of the railroad company’s servant at the draw,
been dashed against the pier or the bridge, and been thereby dam-
aged, and had afterwards been stranded by the negligence of those in
charge of her, the railroad company would have been responsible for
the immediate damages of the collision, but for no part of the addi-
tional damages of the stranding.

The only difference in principle between the case supposed and
this case is that here no damage was done at the draw, and the whole
damage was caused by the stranding. The only negligence on the
part of the defendant was at the draw, setting the schooner adrift
towards the southern shore. It was the negligence of the master of
the tug alone, after the fug had been made fast again to the schooner,
had turned her away from the southern shore, and had brought her
into the channel, that caused her to run aground on the northern
shore.

With great reluctance to overrule the district judge upon such a
question, I am therefore constrained to hold that the stranding was
caused exclusively by the fault on the part of the libelants, and to
order the decree below fo be reversed and the libel dismissed.
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Perry and others ». CorBy and -another.?
(Cireuit Court, E. D, Missouri. October 1, 1884.)

GENERAL ASSIGNMENT BY INsoLVENT DeBror—REV. Sr. MIssourr, § 854, Con-

STRUED.
A conveyance which is not in terms a voluntary assignment for the benefit

of creditors, but is in fact a conveyance of the entire property of an insolvent
debtor to one creditor, is, whatever its form may be, within the purview of sec-
tion 354 of the Revised Statutes of Missouri, and will inure to the benefit of all
creditors, . 4

In Equity. Motion to set aside order overruling demurrer to bill.

For a statement of facts, and the opinion upon the demurrer, see
21 Fepo. Rep. 15.

Mills & Fliteraft, for complainants.

John D.Johnson and Smith P. Galt, for defendants.

BREWER, J., (orally.) In the case of Perry against Corby, in which
the demurrer to the bill was overruled by me, after argument last
spring, a motion was made to set aside that order, and the question
involved was heard before the entire bench, That question is whether
a conveyance which is not in terms and according to the old technical
definition a “voluntary assignment for the benefit of creditors,” and
yet which is in fact a conveyance of the entire property of the in-
solvent to one creditor, is within the purview of that statute of Mis-
souri which provides that every voluntary assignment for the benefit
of ereditors shall inure to the benefit of all creditors. My own views
were expressed in the opinion that I filed; and yet in the decision
I followed the ruling which had been laid down by my predecessor in
office. The case was argued before Mr. Justice MiLLER and the en-
tire bench, and I am authorized by Mr. Justice MirLERr to say that
he agrees with Judge McCrary, and holds that such a transfer, al-
though there is technically no assignee, so long as it is made of the
entire property of the insolvent, and is not a mere giving of security
by way of mortgage, contemplating payment by the mortgagor in the
future, and the retention of possession by him, comes within the
scope of the statute, and is to be treated as an assignment, and inures
to the benefit of all the creditors. '

As to the other questions, he agrees with the views I expressed.
Therefore the motion to set aside the order overruling the demurrer
will be denied.

1Reported by Benj. F. Rex, Esq., of the 8t. Louis bar,
v.21r,n0.19—47




