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the tow, it cannot be supposed that it was contemplated by the parties
that in any emergency they could take care of themselves. The con-
tract in the present case was for the whole voyage, in view of all its
perils and contingencies, and ecompletely identified the propeller with
her tow for all the purposes of the enterprise, the success of which the
towing vessel itself, as well as the tow, had mutually agreed to share
as the sole price to each for their respective contributions to the com-
mon interest. The case is more like that of two carriers who com-
bine in a joint service; as, where on land, one furnishes motive power
and an artificial highway, as a railroad, charging toll to the other for
the veliicle and its econtents, being the goods to be carried; or, as in
the case of New Jersey Steam Navigation Co. v. Merchants’ Bank, 6
How. 344, where a steam-boat carried goods for an expressman. At
any rate, without undertaking to specify in what manner and in what
degree the rights and liabilities of the parties are extended beyond
those growing out of the more limited and ordinary contract for a
mere towage service by such a contract as that now under consider-
ation, it is sufficient in this case to say that it had the effect to es-
tablish such a mutuality of interest in the enterprise as to constitute
the towing vessel and her barges in tow a unit for the purposes of
the voyage, so far that a voluntary sacrifice by the master in author-
ity over all of a part for the benefit of the remainder thereby saved
from destruction by a peril of navigation must be compensated upon
the prineiple of general average.

The decree of the district court is therefore reversed, and a decree
will be rendered in favor of the appellants, respectively, in conformity
with this opinion; the amount in favor of each to be ascertained by
an intermediate reference to a master to state and adjust the propor-
tionate contribution fo be recovered against the propeller, upon the
principles of a general average, with costs.

Hawcoop and others ». OnE Trousanp Tarer HunNDRED aND TeN
Toxs orF CoaL.

(District Court, E. D, Wisconsin. June 14, 1884,

DEMURRAGE—LIEN—BILL oF LADING.
A ship-owner has a lien upon the cargo for demurrage, enforceable in the
admiralty, although the bill of lading contains no demurrage clause.

In Admiralty.

Markham & Noyes, for libelants.

Theodore @G. Case, for elaimant.

Dyer, J. On the seventeenth day of August, 1882, R, R. Hefford,
as agent fovr Pratt, Parker & Co., shipped on board the following
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named vessels, at Buffalo, certain cargoes of coal, all consigned to A.
Pugh & Co., care of Green Bay, Winona & 8t. Paul Railroad Com-
pany, at Green Bay, Wisconsin, namely: On board the steamer Belle
Cross,—which was a steam-barge engaged in towing other vessels and
carrying cargoes upon the lakes,—317 net tons of Blossburgh coal;
on board the sailing barge Chicago Board of Trade, 693 gross tons of
chestnut coal; on board the sailing barge George H. Wand, 638 gross
tons of stove coal; on board the sailing barge Little Jake, 654 net
tons of stove coal; and on board the sailing barge S. Clement, 783
net tons of stove coal ; of all which vessels the libelants were the own-
ers. Freight was to be paid at the rates of 85 cents per ton for the
cargo of chestnut coal, and 90 cents per ton for all the other cargoes.
The bills of lading provided that the consignee was to discharge car-
goes withou$ expense to the masters of the vessels, who were to col-
lect the fre;ght, buf they contained no stipulation as to the time within
which the cargoes were to be unloaded at their destination, nor as to
the payment of demurrage in case of detentions in unloading. The
vessels, sailing as a fleet, left Buffalo with their cargoes about August
17th, and arrived - ‘at Green Bay on the twenty-eighth of that month.
They were there detained, in part, because of the previous arrival
of other vessels awaiting discharge of cargoes, but principally for
want of facilities for unloading, until the fifth of September, when
the last of the fleet was unloaded. The entire cargoes were placed
upon the docks of the railroad company, but a portion of the coal
was unloaded under an assertion of a lien for demurrage, and a spe-
cial custodian thereof was placed in charge by one of the libelants,
and continued in charge until the coal was seized by the marshal
upon monition issued in the present snif. The libelants’ right to re-
cover is contested upon every ground of defense set up in the answer,
but the only question that will be considered in this opinion is that
of the right of the libelants to maintain this suit én rem upon their
claim for demurrage. The contention of counsel for the claimant is
that in the absence of any stipulation in the bills of lading limiting the
time within which the cargoes should be unloaded, or providing for
the payment of demurrage in case of unreasonable detention, the
libelants can assert no lien upon the cargo for loss or damage occa-
sioned by such detention; and therefore that in such case a suit in
rem is not maintainable in admiralty, but that the remedy of the own-
ers of the vessels, if any, is one exclusively in personam against the
consignee of the cargoes. From quite an early period there has been
a good deal of controversy in the common-law courts, and later in
some of the admiralty courts, upon the subject of the rights of ship-
owners and other carriers with reference to claims for demurrage.
The question seems to have most frequently come up in suits between
ghip-owner and consignee, and hence direct anthority is not abun-
dant upon the precise-point here in judgment. ,

Two English cases (Phillips v. Rodie, 15 East, 547, and Birley v.
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@ladstone, 8 Maule & 8. 205) are much relied on in argunment by
counsel for the claimant, who insists that they declare {o this day
the law governing a case like the present. Both were common-law
actions. Phillips v. Rodie was a suit in trover, brought by the as-
gsignee in bankruptey of the charterer of a vessel and consignee of
the cargo for 179 bales of cotton which were in the possession of the
ghip-owner, and held by him on a claim for dead freight and de-
murrage. It was decided that where the freighter of a ship cove-
nanted that if she should not be fully laden he would not only pay
for the goods on board, but also for so much in addition as the ship
would have carried for which he had stipulated to pay freight ac-
cording to different rates, the ship-owner had no lien upon the goods
actually on board for the amount of the dead freight; in other words,
for the compensation in damages which he was entitled to for the
freighter’s breach of contract in not putting a full loading on board.
The ground on which the judgment of the court proceeded seems
to have been that there was nothing to which a lien could attach.
The claim was for freight not earned, and which it was claimed the
ship-owner ought to have earned, or unliquidated compensation for
the loss of freight recoverable in the absence and place of freight.
Nothing was said about demurrage, apart from the question of dead
freight; but, as the ship-owner's claim included demurrage, and as
it was held that the plaintiff could maintain his action, it must be
implied that the judgment of the court was that there was no lien
upon the goods, either for dead freight or demurrage. Birley v. Glad-
stone was an action by the assignee of the freighter to recover money
paid by him to the ship-owners under protest, which money was de-
manded by the ship-owners in respect of goods which were put on
board the vessel at the loading port, but were afterwards relanded
and restored to the agent of the freighter, under process of law, at
the loading port, and for dead freight and demurrage. The action
was assumpsit. By the charter-party the ship-owner covenanted to
receive a full cargo, and the freighter to load the same, and to pay
so much for every ton of freight which should be delivered at the
King’s beams, at Liverpool, and so much per diem for demurrage.
The parties mutually bound themselves—the ship-owners the ship,
and the freighter the goods to be laden on board—in a penal sum
for the performance of every articls contained in the charter-party;
and it was adjudged that the ship-owners had no lien upon the goods
actually brought home to Liverpool for the sum of money claimed to
be due on account of goods which were put on board at the loading
port, but afterwards relanded and restored to the freighter’s agent,
under process of law, at such port, nor for the sum claimed for dead
freight and demurrage; and Phillips v. Rodie was cited in the judg-
ment as decisive authority upon the points.

It would, perhaps, be. enough to say of these cases that as tney
were suits at common law, requiring judgments upon the common-law
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rights of the parties, they are not to be regarded as declaratory of the
principles of law which now govern courts of admiralty in determin-
ing questions like the present. In this connection the remarks of
Judge Lowewn in the case of The Hyperion’s Carge, 2 Low. 94, are
very pertinent. He says:

“When the common law of England was modified by the introduction of
many rules from the law-merchant, the formér law had no process for enfore-
ing this reciprocal privilege of the ship and the goods, [that is, the privilege
which has its originin the rule that the ship is bound to the merchandise and
the merchaudise to the ship,} and had succeeded in repressing the only court
that had the requisite modes of action, and was therefore obliged to say that
it could not recognize the maxim even when embodied in express contract,
as it usually is in English charter-parties. Birley v. Gladstone, 3 Maule &
8. 205; @Gladstone v. Birley, 2 Mer. 401. From the time of those decisions
to that of @ray v. Carr, L. R. 6 Q. B. 522, the history of this question in the
courts of common law in England has been that of a struggle between the
ship-owners to create liens by stipulation, especially liens for demurrage, and
of the courts to narrow the stipulations by construction. See Phillips v.
Rodie, 15 East, 547; Faith v. E. I. Co. 4 Barn. & Ald. 630; How v. Kirch-
ner, 11 Moore, P. C. 21; Tindal v. Taylor, 4 El. & Bl, 219; Bishop v. Ware,
8 Camp. 360. * In nearly all the cases the obvious intent of the parties has
been disregarded, and a remedy refused for a violated right. In this country
the courts of admiralty have retained their proper jurisdiction, and can en-
force the privilege by whichever party this action may be invoked. Dupont
de Nemours v. Vance, 19 How, 162; The Belfast, T Wall. 624; The Maggie
Hammond, 9 Wall. 450.” .

And upon the point whether the privilege extends to demurrage,

not expressly stipulated for in the bill of lading,—

“The cases at common law do not afford much aid, because they recognize
no general responsibility of the goods to the ship, but only u right ot retainer,
which they say cannot be conveniently exercised in support of a demand for
unliquidated damages,—a point of no consequence in the admiralty.”

These remarks are applicable fo the cases of Crommelin v. N. Y. &
H. R. R. Co. 4 Keyes, 90, and C. & N. W. Ry. Co. v. Jenkins, 103
Tll. 588, cited on the argument. It was once held, and by some
courts is yet held, that, in the absence of a stipulation in the bill of
lading providing for the payment of demurrage, no claim for damages
can be made. In Jesson v. Solly, 4 Taunt. 52, it was decided that
if a consignee accept goods under & bill of lading, at the bottom of
which is a memorandura that the ship is to be cleared in 16 days,
and £8 per day demurrage be paid after that time, the master, upon
delivery of the goods, may recover demurrage against the consignee.
In Brouncker v. Scott, 4 Taunt. 1, which was a suit in assumpsit by
the master of a ship upon an implied promise to pay demurrage,
MansrieLp, C. J., said:

“This form of action for demurrage, without a special contract to that ef-
fect, is not of long standing, even in the case where the owners of the ship
are the plaintiffs; and, as it generates a question whether the time elapsed
was a reasonable time, and also what is a reasonable compensation for the
use of the ship, it would be much better if it had not been encouraged, and
it {he owner had always made it a subject of special contract.”
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‘See, also, Young v. Moeller, 5 El & Bl. 755, and Kell v. 4dnderson,
10 \Iees & W. 498,

And in Gage v. Morse, 12 Allen, 410, which was a suit at law by
the owners of a vessel agamst the consignee named in the bill of lad-
ing for demurrage, it was held that if a bill of lading eontains no pro-
vision for the payment of demurrage by the consignee, he is not lia-
ble therefor, even upon his acceptance of the cargo; citing Jesson v.
Solly and Young v. Moeller, supra, and Chappel v. Comfort, 10 C. B.
(N. 8.) 802, and Smith v. Sieveking, 5 El. & Bl 589. But, it was
held otherwise in admiralty, where the consignee was the freighter,
in Sprague v. West, 1 Abb. Adm. 548, a leading case, decided by
Judge Berrs, in which, upon a review of the authorities, he said:

“Courts of admiralty act upon the rights arising out of maritime transac-
tions, without regaid to modes or names of actions, and independent of all
forms. The suggestion that demurrage can be claimed upon the footing of
express contract alone is undoubtedly giving too narrow an effect to the
term. Every improper detention of a vessel may be considered a demurrage,
and compensation in that name be obtained for it. 2 Hagg. Adm. 317; The
Apollon, 9 Wheat. 362.”

In The M. S. Bacon v. Transp. Co. 3 Fen. Rer. 344, it was held that
an express stipulation for demurrage in a contract of affreightment
is not necessary to entitle the owner of a vessel to compensation for
her unnecessary or improper detention in loading or unloading:
“Reasonable promptitude in delivering a eargo at its point of ship-
ment, and in receiving it at its destination, is a duty implied in such
contracts ; and for a violation of it, damages, in the nature of demur-
rage, are recoverable. This is too well-settled, both in England and
in this country, to need discussion or authorlty

The observations of Judge BroperrT in Fulton v. Blake, 5 Biss.
375, 376, are also in point:

“All persons engaged in dealing with ships, whether master, crew, or
consignee, are bound to give them dispatch, and whoever causes any unrea-
sonable delay is answerable in damages. A consignee to whom. the cargo of
a vessel is consigned should, within the {ime prescribed by the usage of the
port, after notice of the arrival of a vessel, furnish a suitable place for un-
loading or he shall pay damages for detention, whether demurrage be noted
on the bill of lading or not. It may not be what is technically called demur-
rage in the books, but it is damages for unreasonable detention, unless the
vessel has arrived so far out of her expected time as to make such: prompt
dispatch unreasonable.” See, also, Cross v. Beard, 26 N. Y. 85.

It is thus apparent that, in the present state of decision, there i8
no ground for the contention, at least in a court of admiralty, that
the right to maintain,a claim for demurrage or damages for unrea-
sonable detention of a vessel is dependent upon the existence of a
demurrage clause in the bill of lading. That an admiralty action in
personam will lie, in such case, against the consignee of the cargo, if
he is responsible for sueh detention, is also beyond question, whether
the bill of lading contains any.stipulation on the subjeet or not.
Why has not the ship-owner also a lien on the cargo for demurrage,
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and why may not such a lien be enforced in the admiralty? Temur-
rage is merely an allowance or compensation for the delay or deten-
tion of a vessel. The Appollon, 9 Wheat. 362. It is only an extended
freight or reward to the vessel in compensation of the earnings she
is improperly caused io lose. Sprague v. West, supra; Holt, Rule
Road, pt. 8, ¢. 1. Why should the right of the ship-owner be limited
in the admiralty to a common-law lien, when; in fact, that right is
dependent on the law-merchant, which extends the lien or privilege
to all charges, damages, and expenses growing out of the affreight-
ment? By the general maritime law, the ship is bound to the mer-
chandise and the merchandise to the ship. It is the doctrine of the
law-merchant that the master or ship-owner contracts rather with
the merchandise than the shipper; and, as is remarked by Judge
SuepLEY in Donaldson v. McDowell, 1 Holmes, 290, “it necessarily
follows from thig that the merchandise is liable for whatever the
shipper is liable.” It is unimportant that a demurrage claim is un-
liquidated. Admiralty takes cognizance of many claims that are un-
liquidated, such as salvage claims, demands for injury to goods, and
claims on account of non-delivery of cargo. In the present extended
jurisdiction of the admiralty, and liberal recogunition of the rights of
parties interested in lake na.vigation and commerce, no sound reason
is apparent why the ship-owner’s privilege or lien should not be ex-
tended to demurrage. The relation of the ship to the cargo and of
the cargo to the ship is reciprocal. If the ship is bound to safely
deliver the cargo to the consignee, without exemption from liability,
except such as may be named in the bill of lading, the cargo ought
to be answerable for the neglect of the consignee to duly receive it.
The cargo may be libeled for freight. Why not for the extended
freight which the vessel is improperly caused to lose, where, as in this
case, the consignee is the owner of the cargo? It may be libeled
for general average and numerous other demands. - “As in this coun-
try courts of admiralty have frequently exercised their jurisdiction to-
enforce the privilege where the cargo has been libeled for freight,
general average, and other charges, there seems to be no just ground
for making an exception and refusing a remedy for a violation of
duty and right in the case of demurrage, which, under circumstances.
like those in the present case, is as much a charge or damage which
the master may lawfully demand, and for which he has a privilege
against the cargo, as the freight 1tself of which demurrage is only an
extension.” Donaldson v. McDowell, supra. In that case, and in
the case of The Hyperion’s Cargo, supra, it was adjudged that the
ship has a privilege against the cargo for demurrage or damages, in
the nature of demurrage, enforceable in the admiralty, when the cargo
has not been received within a reasonable time, through fault of the
consignee, although the bill of lading contains no demurrage clause ;
and it-would, undoubtedly, have been sufficient had I simply referred
Yo those cases, and to the reasoning of the learned judges who decided.
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them, as quite conclusive upon the question. See, also, 275 Tons of
Mineral Phosphates, 9 FEp. Rep. 209. ' "

But the course of argument has led me to consider the question and
the authorities at some length, and I am constrained to say that if
the question were an original one I should have little hesitation in
coming to the conclugion announced. The libelants received from
the consignee, or the consignee’s representative, the freight money
due them, but it was received under protest and subject to the de-
murrage claim; and, upon the facts shown, I am of the opinion that
the lien for demurrage was not waived or lost by reason of anything
that transpired in relation to delivery of the cargoes or receipt of the
freight moneys.

Decree for libelants.

Tar Isaac Mav,
(Distriet Court, N. D. New York. September,1884.)

MARITIME LIEN — PRIORITY — MORTGAGE — ADVANCE 70 PROCURE RELEASE oF
VESSEL—SUBROGATION.

The steam-barge lsaac May, while lying at the port of Chicago, was libeled
by P. for a breach of a charter-party the year previous, and seized by the mar-
shal, whereupon her owner effected a settlement and release of the vessel by
paymg $1,500 to P., which was advanced to him by libelant under the express
agreement that libelant should have a lien on the vessel,~—~the same security
that P. had. Held, that libelant had a lien for the money so advanced. supe-
rior to the lien of the holder of an overdue mortgage, who had permitted the
owner to compromise the suit and remain in possession and management of the
barge, no fraud or collusion between the owner and libelant heing charged,
and it not appearing that the owner had any valid defense to the suif.

Motion to Confirm Report of Commissioner in Favor of Libelant.
George Wadsworth, for libelant.

Willis O. Chaypin, for respondent.

Coxg, J. The steam-barge Isaac May, a Canadian vessel was

heretofore sold and the proceeds paid into the registry of the court.

The libelant, Francis B. Leys, as holder of a maritime lien, seeks to

recover of the fund in court $1,504 and interest theréon. The re-
.spondent, Robert Moat, as mortgagee, disputés this claim. In June,

1883, the Isaac May was lying at the port of Chicago. - She was there

libeled by Robert H. Pugh and seized by the marshal of the Noith-
-ern distriet of Illinois, the libel alleging a breach of a charter-party

the year previous. Her owner, Milton S. May, was with her at Chi-

-eago and effected a settlement with Pugh for $1,500. Being without

funds he telegraphed to the libelant, who is a banker at London,
Canada, fo advance the money. This was done upon the express

-agreément that libelant should have a lien upon the vessel; the same
gecurity that Pugh had. The money was received and pald and the
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vessel, having faken a large cargo of grain, proceeded on her voyage.

The question to be determined is, has the libelant a lien superior
to the respondent’s mortgage? I think he has, That the Chicago
libel stated a cause of action for which the vessel was chargeable
there can be no doubt. In compromising this suit, in the manner
indicated, May bound himself not only, but also the respondent, who,
as holder of an overdue mortgage, permitted him to remain in pos-
session and management of the barge. 7The Canada, 7 FED. REP,
730. Pugh alleged gross négligence on the part of the vessel's master
a8 a reason for the failure to perform his contract. This charge was
admitted by May. He interposed no defense. He had none which
he thought available. The lien thus became absolute. The libelant
made the advance, understanding that he was to be subrogated to
Pugh’s rights. He would not have parted with his money except
upon this express agreement. May could never have defended against
his claim. No one who was bound by May’s action can defend. The
respondent was so bound.

But it is insisted that the evidence discloses a defense to Pugh’s
libel which might have been interposed. That the evidence shows
this is disputed. The respondent relies for confirmation of his posi-
tion upon a statement made by May to libelant a month after the
transaction in Chicago, to-the effect that they could not perform their
contract with Pugh on account of “distress in weather.” In other
words May told libelant that the delay was the fault of the weather
and not his-fault, but that the court would not accept such excuse,
“and he was sure to be beaten.” It is upon this statement that
the respondent bases his-argument that Pugh had no claim against
the barge, and, therefore, libelant has none. The answer is twofold :
First, May’s statements to libelant do not prove the fact; and, sec-
ond, if they did, the time to assert the defense was in answer to Pugh'’s
libel.” It is now too late. A mortgagee can hardly maintain the po-
sition that one who has advanced money actually paid for necessary
supplies furnished a distressed vessel in a foreign port has no lien
because the supplies were warranted, and were found to be of infe-
rior quality. The answer that the master received the supplies with-
out objection and paid the money for them, is conclusive. The best
proof of the justice of Pugh’s claim is its payment. The libelant is
an innocent party who was assured of the existence of the lien and
advanced his money in good faith to aid the barge when she was in
dire necessity. A There is no pretense that there was any fraud or
- eollusion between him and May, or that he knew, or could have known,
of any defense at the time of the advance. Justice demands that the
agreement fairly made and fairly performed by the libelant should
be upheld.

The conclusion reached by the commissioner is correct, and his
report should be confirmed.
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McArriNg and others v. HEDGES and others.
(Oireuit Court, D. Indiana. BSeptember 6, 1884.) .

1 TRAUDULENT CONVEYANCE — STATUTE OF LIMITATIONS — CONCEALMENT OF
FRrAUD. )

The making of a deed to defraud creditors, and keeping it off of the record
by all of the persons concerned in and cognizant of the transactions, combined
with their purposed silence upon the subject, i8 such a concealment as will
prevent the statute of limitations from running until there has bevn a discov-
ery of the fraud.

2. SaME— RECORD TITLE—LIEN OoF JUDGMENT-— CLAIM OF TITLE THROUGH UN-
RECORDED DEEDS—PURCHASER’S I6NORANCE OF UNRECORDED DEED.

One who takes title to land apparently perfect of record, and which seems
of record to be, as in fact at law it is, subject to the lien of a judgment, cannot
afterwards, upon learving that frandulent unrecorded deeds had been made,
be allowed to claim title through them, in order to defeat the lien of the judg-
ment when at the time of his purchase he had no knowledge of the existence
of the deeds, and supposed that he was gettin% the title as it appeared of record.

Chancery. On plea and demurrer to bill.

McDonald, Butler & Mason, for plaintiffs.

Baker, Hord & Hendricks, for respondents.

Woops, J. The bill shows the recovery by the complainants of a
judgment against Jobhn W. Hedges, and that shortly before the date
of the judgment Hedges, for the purpose of defrauding the complain-
ants, secretly ¢conveyed certain real estate of which he was owner to
another, who, in-aid of the frauduleni design, conveyed the same to
said Hedges and his wife, in whom the title in part remains, and that
for the same fraudulent purpose the parties thereto had kept these
deeds off the record and concealed the fact of their execution. To
this bill the respondents Hedges and wife have interposed a plea of
the statute of limitations, wherein it is alleged simply that the cause
of action did not accrue within six years before the commencement of
the suit. Is it a good plea?

If the action were at law, or governed by the Indiana Code, the
averments of the bill in respect to the concealment of the alleged
fraud should probably be regarded as an attempt to anticipate the
defense, and consequently rejected or disregarded as immaterial upon
consideration of the plea; or, if this be not so, the plea should, per-
haps, be construed as meaning that the alleged concealment had oc-
curred and ended six years or more before the bringing of the action.
But, the case being in equity, the allegations of the bill in respect to
the secret nature and concealment of the fraud I suppose must be
regarded as relevant and proper, and, since not specifically denied hy
the plea, must be taken as confessed, and the plea construed as
meaning that the fraud in its origin only—that is, the making of the
deeds—occurred outside the etatutory limit. So regarded, the plea,
in my judgment, i8 not good. It is claimed that the bill shows no
affirmative act of concealment after the execution of the deeds; and
in some of the decided cases expressions have been used to the effect
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