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These were so small that the counsel for the bankrupt, on the argu-
ment, suggested that the court ought to apply the maxim “de minimis
non cwrat lex,” and dismiss the case. But I am not clear that I ought
to do this. No such question could arise under the provisions of the
English bankruptey act, as they always specified the amount that
must be lost to anthorize the court to withhold the certificate. But
cour act is different. The discharge must be refused, or, if granted,
must be invalidated on proof that any part of his property has been
lost in gaming. The counsel for the bankrupt also urged that if the
bankrupt did not appear to be a loser on summing up the aggregate
result of his losses and gains, he did not come within the act.. The
law does not charge the court with the duty of going into any such
caleulations. It is not to add up in one column the losses and in
another the winnings, and then hold that the law has been violated
‘or not, according fo the amounts of the respective columns. Such
an attempt was made in Ezx parte Newman, 2 Glyn & J. 329, but
was not sustained by Vice-Chancellor Lraca. In that case the bank-
rupt applied for the certificate of discharge, and the application was
opposed on the ground that he had on a certain day before the bank-
ruptey lost £40 by a wager at a main of cocks. The statute of 6
Geo. IV. ¢. 16, § 130, enacted “that no bankrupt shall be entitled to
his certificate, etc., and that any such certificate, if obtained, shall
be void, if such bankrupt shall have lost by any sort of gaming or
wagering in one day twenty pounds,” etc. The bankrupt admitted
the loss charged, but offered to prove that on the same day be won
£45 on another wager on the same cocks, and that he was winner in
the sum of £5. The vice-chancellor held that it was not a question
of loss or gain, and that the bankrupt had lost by gambling within
the meaning of the act. He would not allow any offset of the losses
by the winnings, and refused fhe certificate.
As the proofs here show losses, I must hold that the case comes
within the law, and must refuse the discharge.

ScENEIDER ». PoUNTNEY.
(Circuit Court, D. New Jerssy. August 30, 1884.)

PATENTS FOR INVENTION — REISSUE No. 10,087—SHADE- HOLDER FOR LAMP-—IN-
FRINGEMENT oF COMBINATION—USE OF PART ONLY—INTENTION OF INFRINGER,
Reissued patent No. 10,087, granted April 11, 1882, to Bennett B. Schneider,
as agsignee of Carl Votti, the original inventor of an ¢ improvement in shade-
holders for lamps,’’ in which the shade-holder becomes the hase of the chim-
ney, and the shade its top, retaining all their own functions in the lamg, and
dispensing with a separate chimney, is & valid patent, and is infringed by the
manufacture and sale of the shade-holder without the other part of the inven-
tion, in combination with which it is useful, with intent that it shall be used
by the purchaser in combination with & chimney to perform the function for
which it was invented. - . - L e Lo
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On Bill, ete.

megston Gifford, (with whom was 4. Q. Keasbey,) for complain-
ant.

Wetmore & Jenner, for defendant.

Nixon,J. On the third of October, 1876, the United States patent-

office issued to one Carl Votti, of Newark, New Jersey, letters patent
No. 182,973, for “improvements in shade-holders for lamps.” The
patentee stated in his specifications that his invention consisted in
the combination of a shade-holder, made of glass or other transparent
material, with the cone of the burner of a lamp,—the two being so
construceted as to provide a free access of air outside and inside the
cone, in order to produce a brilliant light without the use of a chim-
ney. After a succinet description of the drawings, he states his claim
as follows:
* “The combination of the shade, C, shdde-holder, B, constructed of trans-
parent material, and provided with a downwardly extending socket, ¢, and
dish-shaped flange, d, with the cone, b, having a flange, A, provided with
apertures for the admission of air to the outside and inside of the cone; the
whole arranged to operate without a chimney, substantially as set forth.”

The attention of the complainants, who had been engaged in the
lamp and glass business for upwards of 30 years, was called to the
invention in the summer or autumn of 1876. He states that one
of his customers brought the illuminator, shade and burner to his
notice, and. from the moment he saw it he considered it a very val-
uable improvement, and determined to get the possession and control
of the patent. He had an interview with the inventor, pyrchased the
sole right to use the invention, and began at once to have a number
of moulds made for the manufacture of glass shade-holders, to be
used without a chimney, in combination with lamp burners and
shades. The success of the sales of the new product was remarkable.
From Qctober 9, 1876, to January 9, 1877, the complainant sold
37,228. During the first year (1877) the sales reached 361,416, and
there was a gradual increase from year to year until 1882, when the
yearly sales had run up to 602,556.

A few months after the original patent was granted, it was surren-
dered and a reissue obtained, numbered 7,511, and dated February
13, 1877. It stated that the invention consisted in a transparent
shade-holder, or holder of a material allowing the passage of light, and
shade or globe, so arranged that an ordinary burner could be used
without a chimney. The inventor then made three specific claims,
as follows: (1) In a lamp having a burner, the combination of a
shade-holder made of a material that will admit of the passage of
light, and a shade or globe arranged and constructed substantially
.a8 described, whereby the burner performs.the required functions
without the use of a chimney, as set forth; (2) the shade-holder, B,
.constructed of material that will admit of the passage of light, and
provided with a downwardly extended socket, ¢, and dish-shaped
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flange, d, with rim, B, in combination with a globe or shade, C, and

burner, A, of a la,mp, as and for the purposes herein set forth; (3)
the combmatlon in a lamp of the burner, A, having perforated ﬂange,
a, and cone, b, the shade-holder, B, with central socket, ¢, and a shade
or globe, C, substantially as and for the purposes herein set forth.

. The question of the validity of this reissue was first before Judge
Bexepict in the case of Schneider v. Thill, 5 Ban. & A, 565, and
afterwards before Judge Brarcurorp in Schneider v. Lovell, 10 Fep.
Rer. 666. Both of these learned judges held the reissue to be in-
valid, and for substantially the same reason, to-wit, that the specifi-
cation did not contain the full, clear, and exact deseription of the
invention that the law requires. After these decisions a second re-
issue was applied for, and secured April 11, 1882, and numbered
10,087. The inventor adds to the drawings ‘of the original patent
and the first reissue the drawing of a model which he numbers 3,
and which he says corresponds in size, as well as in form and pro-
portions, with the model that was filed with his application for his
original letters patent, and further states that the form and propor-
tions of said shade-holder are well adapted for use in carrying out
the invention. In this reissue he claims as new: (1) Iaa lamp, the
combination of & kerosene burner with a transparent shade-holder
and a shade, the shade-holder being adapted to rest upon the burner
in the place adapted for the ordinary chimney, the shade resting on
said shade-holder, and being formed so as to converge from its base
towards its top, and the shade and shade-holder together constituting
the draught-inducing device for the burner, substantially as set forth.
(2) The shade-holder, B, constructed of a material that will admit
of the passage of light, and provided with a downwardly extending
socket, ¢, and dish-shaped flange, d, with rim, ¢, in combination with
a shade, G, converging from base to top, and the kerosene burner, A,
of a lamp, as and for the purpose set forth. (3) The combination
in a lamp of the burner, A, having perforated flange, a, and cone, b,
the shade-holder, B, and socket, ¢, and a shade converging from base
to top, substantially as and for the purpose herein set forth. (4) The
combination of the shade, C, shade-holder, B, constructed. of t{rans-
parent material, and provided with a downwardly extended socket, ¢,
and dish-shaped flange, d, with the cone, b, having a flange, a, pro-
vided with apertures for the admission of air to the outside and in-
gide of the cone, the whole arranged to operate without a chimney,
substantially as specified. Each of these claims is for a combina-
tion consisting of various elements, all of which are old, except the
form and construction of the shade-holder, which the inventor claims
to be new. He further claims that by their combination he has ob-
tained a new mode of operation, or a new and useful result, to-wit,
a lamp without a chimney, with a sufficient draught to produce a
good light.

. The .present suit is brought on this reigsue, and the. ﬁrst question
v.21F,no0.6—26
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arising is whether the alleged defacts of the original patent and first
reissue have been cured in the second. The counsel for the com-
plainants claim that they have been, and base their judgment mainly
upon two facts: (1) That the testimony in this suit clearly reveals
the sufficiency of the specifications of the patent {o all persons skilled
inthe art; and (2) that the last reissue has supplied the defects which
the learned Judges Bexepior and Bratcmrorp found in the first re-
issue. The evidence, which was wanting in the cases before these
judges, designates the shade exhibited in the drawings as a student
lamp shade or its equivalent, a shade well known in the art as be-
ing large at the hottom, thereby admitting of the reflection of the
light downward and outward, and contracted at the top, thereby in-
ducing a draught. The form and proportion of such a shade are
well known, and its characteristics are thus described in the last re-
issue: .

“Tt, will be observed that the shade, C, which is to fit on the shade-holder,
converges from its base towards its top, so as to be large at the base and consid-
grably contracted at the top, whereby the upward-tending rays from the flame
may be mostly intercepted by the shade and be reflected downward and out-
ward around the tount of the lamp, while the equilibrium of the shade upon
the shade-holder is such that no means of attachment, other than the flange
and rim of the shade-holder, is needed to prevent its falling off in ordinary
use,”

In answer to Judge BraTcEFORD'S criticisms of the first reissue, that
the proper proportions of the shade-holder were not stated or shown
in the drawings, the complainant caused a drawing to be made of the
original model on file in the patent-office since the first patent was
applied for, and annexed a copy to the last reissue, and then states
that the proportions and form there shown are the best for success-
fully carrying out the invention. I am of the opinion that in the
light which he has thrown upon the subject-matter of the patent by
the evidence introduced, and in the fuller specifications of the last
reissue, he has fairly suceeeded in bringing out the true character of
the invention, to-wit, & useful device by which the shade-holder be-
comes the base of the chimney and the shade its top, retaining all
their own functions in the lamp, and dispensing with a separate
chimney. -

The remaining question is one of more difficulty: Does the testi-
mony show that the defendant has infringed any of the claims of the
reissue? It is the general law, in regard to combination eclaims,
that all the elements that make up the combination or their equiva-
lents must be used to constitute an infringement. The defendant
is a glass manufacturer, and the charge against him is that he has
manufactured and sold the transparent glass shade-holder, which is
one. of the constituents of the complainant’s combination, and the
_only one that is claimed to be novel and that characterizes Votti's
invention. As there is nothing in the reissue which claims this
shade-holder, except in combination with the other elements, it is
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clear that the making and selling of if, standing alone, is not an in-
fringement of any of the claims. See Saxe v. Hammond, 1 Ban. &
A, 632,

Bui the complainant insists that where there are several tort-feas-
ors, each contributing elements which are intended to be used in com-
bination, they are all liable as infringers, and that a suit may be
maintained against all, or each one separately. The allegations of
the bill of complaint, as to the infringement of the defendant, are (1)
that certain shade-holders, made and sold by the defendant, are only
used in Votti’s combination, and are not applicable to or useful for any
other purpose; and (2) that the defendant knew this fact, and made
and sold said shade-holders with the knowledge that they could be
used by the purchaser thereof in constructing said patented ecombina-
tion in infringement of said patent, and that he made and sold them
for that purpose. .

In regard to the first allegation, the complainant’s expert, Brevoort,
and his agent in patent matters, Hanford, both explicitly state that
they know of no other uses to which the shade-holder, made by the
defendant and complained of by the complainant, can be applied, ex-
cept in combination with the other devices of the Votti patent, and
that they never heard of their being put to any other use. This tes-
timony stands uncontradicted except by the suggestion of defendant’s
counsel of possible use to which such shade-holders might be ap-
plied. I recollect nothing from the defendant himself or from any
of his witnesses which shows, in fact, any other application.

As to the second allegation, referring to the intent of the defend-
ant in his manufacture of the shade-holder, I think it is fairly to be
inferred, (1) from the conversation of the defendant with Hanford;
(2) from his attempts to get from the complainant an exclusive right
to manufacture the shade-holders; (3) from the teror of the circulars
that he prepared and sent out; and (4) from his absolute silence
when upon the witness stand, in regard to any other use for which
he manufactured them, that his intent in making and selling them
was {0 have them used in combination with the other devices of the
complainant’s patent. _

The law in such cases has been quite definitely settled. The first
case to which I would allude is the leading one of Wallace v. Holmes,
5 Fisher, 87. The patent there was also for an improved lamp,
counsisting of the combination of several parts. The alleged infringe-
ment was for the manufacturing and selling one of the elements of
the combination, to-wit, the burner. It was used in combination
with a chimney, and the purchasers of the burners were expected to
go into the market and procure the chimneys from other manufactur-
ers. Judge Wooprurr held that the defendants could not profect
themselves by invoking the well-settled rule that where a patent is
for a combination merely, it is not infringed by one who uses one or
more of the parts, but not all, to produce the same results, either by
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themselves or by the aid of other devices; but that if one party con-
sented to make the burner, and another party the chimney, and each

was sold to be used wifh the other, the parties must be deemed to
be joint infringers of the patent, and that each was liable for all
the damages. The learned judge drew the inference of an actual
concert between the parties from the nature of the case, and the dis-
tinct efforts of the defendants to bring the burner in question into
use, which could only be done by adding the chimney. He admitted
that he found no proof that the defendants had made an actual pre-
arrangement with any particular person to supply the ehimney to be
added to the burner; “but,” says he, “every sale they make is a pro-
posal to the purchaser to do this, and his purchase is a consent with
the defendants that he will do if, or cause it to be done. The de-
foendants are, therefore, active parmes to the whole infringement, con-
senting and a.ctmg to that end, ma.nufacturmg and selling for that
purpose.”

The principle of the above case, after careful consideration, was
indorsed by this court in Turrell v. Spaeth, 8 0. G. 986; by Judge
SuePLEY in Saze v. Hammond, 1 Ban. & A. 652; by Judge LowsLn
in Bowker v. Dows, 3 Ban. & A.518; and again by the same learned
judge in Richardson v. Noyes, 10 0. G. 507.

Lot a decree be entered for the complainant, with costs.

HaveMEYER v. RANDALL.

(Cireuit Court, D, New Jersey. July 31, 1884.)

1. PATENT——TOPHAM*S PATENT FOR ‘¢ IMPROVEMENTS IN SPITTOONS,”
The invention claimed by Topham in his second claim of remsued letters pat-
ent (No. 5 514) is void for want of novelty.

2. SaME—Vom ExpANDED CLAIM—EFFECT A8 To OTHER CLAIMS,
Although a reissue may be void as to new or expanded claims, it may still be
held good for claims that are not expanded, or which do not show a different
- invention from the original patent.

~ In Eqmty
- Wetmore, Jenner & Thompson, for compla.mant
4. B. Cruikshank, (with whom was F\ P. Fitch,) for defetida.nts
Nixon, J. ‘This bill is filed -for the ‘alleged infringement of the
second cldim of Topham’s reissued letters pa.tent No. 5,514, and dated
July 29, 1873, for “indprovement in- splttoons The clalm 1 a8 fol-
iOWS : :
© %(2) The arrangement of the weight between the two layers or thicknesses

of material of which the bottom of the spittoon or similar vessel 13 comoosed,
yibstantially as and for the purposes specified.” .




