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Ex parte Davis.!
(Circuit Court, D, Kcniucky. August 8, 1884,)

1. CoNsTITUTIONAL LawW — DrscRIMINATION — EFrECT OF UNCONSTITUTIONAL
AMENDMENT TO VALID AcCT.

The validity of a constitutional act is not atfected by an amendment which
is unconstitutional, because it discriminates between citizens of different
states, and which does not in terms repeal the original act. The amendment
is void, and does not by implication repeal the original act.

2. SaME—HaBEAs CORPUS.
An offender, convicted under the original act, will not be discharged on writ
of habeas corpus.

3. SAME—CONSTRUCTION. i
Doubts are to be solved in favor of the constitutionality of legislative enact-
meunts.

On Writ of Habeas Corpus.

Quigley & Quigley, for petitioner.

Russell & Helm, for respondent.

Barr, J. It appears from the petition of the prisoner, and the re-
turn of the jailer in response to the habeas corpus, that Davis has been
indicted for selling goods, wares, and merchandise as a peddler with-
out a license, and that he has been eonvicted and fined $100, which
‘he has failed fo pay and is now imprisoned under the law. This
court cannot discharge the prisoner unless the law under which he
has been indicted and convieted is void because it violates: the con.
stitution of the United States. If, however, this law is clearly a vio-
lation of the federal constitution, it is the duty of this court to dis-
charge him. Rev. 8t. § 753; Ex parte McCready, 1 Hughes, 598; In
re Brosnahan, 18 Fep. Rep. 62. The constitution of the United.States
-is the supreme law and must be obeyed. The question of whether
congress or the legislature of a state has violated its provisions, is
- always one of delicacy, and one in which the courts will solve doubts
. in favor of the constitutionality of legislative enactment. The peti-
tioner, Davis, was indicted and convieted under the provisions of the
eighty-fourth chapter of the General Statutes. The first section of
this chapter provides that “all itinerant persons vending goods, wares,
merchandise, * * * or any other thing, * * * ghall be
deemed a peddler;” and subsequent sections required all peddlers to
obtain a license to sell, and provided that if any person violate the
provisions of the chapter he shall be fined $100, and in default of
payment of the fine shall be imprisoned not less than 50 nor more
than 100 days in the jail of the county where the offense was com-
mitted. The General Statutes were passed in April, 1873, and went
into effect December 1, 1873. The legislature, at its next session,

1Reported by George Du Relle, Asst. U. 8. Atty.
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passed an act, February 21, 1874, entitled “An act to amend chapter
84 of General Statutes, title, ‘Peddlers,' ” which is as follows: -

“(1) Be it enacted by the general assembly of the commonwealth of Ken-
tucky, that chapter eighty-four of the Gteneral Statutes, title, ¢ Peddlers,’ be
and the same is hereby so amended that itinerant persons who are citizens ot
this state, and who vend exclusively goods, wares, and merchandise, which
are the growth, product, or manufacture of this state, shall not be deemed
peddlers, nor required to take out license under the provisions of said chap-
ter.”

This amendment made a diserimination between citizens of this
state and citizens of other states, and between “goods, wares, and
merchandise which are the growth, product, and manufacture” of
this state, and those which are the product or manufacture of other
states. This discrimination is clearly unconstitutional, (Welion v.
Missouri, 91 U. 8. 275; Guy v. Baltimore, 100 U. 8. 434,) and, be-
ing unconstitutional, the a,mendment is null and void. But this should ‘
not release the petitioner, as he was prosecuted under the original act,
unless the amendment has made the original act void. The original
act made no discrimination, and the question i whether the passage
of this amendment, which m&de a discrimination, destroys the whole
act. The rule is to sustain as much of a legislative enactment as is
constitutional, if it can be done with a proper regard to the legisla-
tive will. This amendment does not in ternis repeal the original law,
and if that law is repealed in part, it is because the amendment is in-
consistent with so much of the original act. The amendment, being
unconstitutional, is itself void, and hence did not repeal any part: of
the original act.. The original act and the amendment of 1874 were
passed by different legislatures, and it therefore cannot be said. that
the original act would not bave been passed except for the amend:
ment. The chapter (84) is a perfect latv within itself, and we: see.qo0
good reason why it should not stand as if the amendment had neve:
been passed.

If we are correct in our view, then the amendment of 1874 has no
legal effect, and all itinerants—residents and non:-residents-—selling
goods, wares, and merchandise, wherever manufactured, are peddlers,
and liable to be prosecuted if they sell without: license. - This view
would not be permissible if the state courtshave held this amendment
to be a valid amendment, and as such engrafted upon the original
act; but I do not understand that they have so decided. : The man
- useript opinion of the court of appeals, (Com. v. Cecil, decided March
1882,) decides no more than that this constitutional question did not
arise in that case; and.the same court,.in Daniel v.: Richmond, 78
Ky. 548, distinctly decides that a discrimination like the one made
by this amendment is unconsiitutional and void. * This eoqurt cans
not assume that the court of appeals ‘will declaré! this amendment
constitutional; and :being of the opinion that the amendment is un~
constitutional, should assume that.the: judicial department of. the
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state will regard it as a nullity, and consider the original law stand-
ing without amendment. ' s ,
. The petitioner should therefore be surrendered to the custody of

the jailer of McCracken county; and if is so oudered.

In re STEWART, Bankrupt.
(District Court, D. New Jersey. July 24, 1884.)

1. BANERUPTCY—DISOHARGE —~GaMING—REYV. 81, § 5110.
The discharge of a bankrupt is not a matter of right, but of favor, and the
law may prescribe the terms on which he may be released from the payment of
" his debts; and every person who subjects his property to the hazard of loss at
the gaming table, and loses what in fact belongs to his creditors, is not within
the class entitled to the benefit of the statute.

2. SaME—Loss BY GAMING—WINKINGS—EVIDENCE.

The law does not charge the court with the duty of ascertaining whether or
not the bankrupt’s losses by gaming exceeded his winnings, and if it is shown
by the evidence that he actually lost money by gaming the court must refuse
‘him a discharge.

In Bankruptey. Specification against discharge.
Henry 8. Harris, for bankrupt.
James Buchanan, for petitioning creditors.

- Nixon, J. The sole allegation in the specifications filed against
the discharge of the bankrupt is that he lost some part of his prop-
erty in gaming. This i8 one of the grounds set forth in section 5110
of the Revised Statutes, which, when it is proved, compels the court
to refuse the discharge. It is founded on the idea that the order of
discharge is not a matter of right, but of favor; that the law may
preseribe the terms on which the debtor may be released from the
payment of his debts; and that every person who subjects his prop-
erty to the hazard of loss at the gaming table, and loses what in fact
belongs to his creditors, is not within the class entitled to the benefit
of the act. Such a provision occurred in all the earlier English
bankruptey laws, but has not been included in the later acts con-
solidating the law of bankruptey; nor is it found in the United States
bankrupt act of 1841. What is gaming? And has the allegation
been proved in the present case? The word has a wide signification,
It includes wagers, bets, or stakes depending upon chance. Webster
says it is the use of cards, dice, billiards, or other instruments ac-
cording to certain rules, with a view to win money or other thing
waged upon the issue of the contest. The specifications charge nu-
merous games ‘of chance, with cards, for money at various places,
but especially at: the village of Washington, New Jersey, the residence
of the bankrupt. The proofs are clear as to the fact of the gambling,
but not very definite as to the losses which the bankrupt sustained.




