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1. FEDERAL COURT-STATE COURT-REMOVAL OF CA8!ll-FORlUL COMPLAINANTS.
When a party complainant to a bill in chancery has been made so, not with

a view to obtain any dec ret in his favor, but solely for the purpose of securing
the rights of other individual complainants, his being a resident of a state
other than that in which the defendant resides is no cause for removal.

2. FEDERAL COURT-STATE CoURT-REMOVAL OF CASE-FBOM WHAT DETER-
MINED.
The question whether there is a separate controversy warranting a removal

to the United States circuit court must be determined by the state of the plead-
ings alld record of the case at the time of filing the petition for removal, and
not by the allegations of that petition.

Motion to Remand Cause.
Amasce M. Eaton and Josiah Porter, for complainants.
Edward H. Haeard, Ohas. Fl. Parkhurst, Elisha O. Olarke, Benj.

Oase, and Francis O. Nyc, for respondents.
Before GRAY and COLT, JJ.
GRAY, J l1stice. This is a motion by the complainants to remand

to the supreme court of the state of Rhode Island a suit in equity re-
moved into this court upon the petition of James A Robinson, one of
the defendants, under the act of congress of March 3, 1875, c. 137,
§ 2.
The question now before us is not whether the bill can be main-

tained, but whether the caStl should be tried in this court or the state
court. The only difficulty in deciding this question arises from the
clumsy and inartificial frame of the bill. So much of the bill as is
material to the understanding and determination of this question is
as follows: It begius by stating that it is brought by the widow and
heirs at law of JJnathan N. Hazard, (some of whom are citizens of
Rhode Island and the others citizens of New York, and one of whom,
John C. Hazard, is described as suing "in his own right, or as trustee,
or however otherwide,") and by the Narragansett Pier Company, (a
corporation created in 1836 by a statute of Rhode Island,) against
Attmore Robinson and Benjamin F. Robinson, citizens of Rhode
Island, .James A. Robinson, a oitizen of New York, and others, whom
it is unnecessary to enumerate. It alleges that Jonathan N. Hazard
died intestate in 1878, leaving no debts, and therefore' no of
administration have been taken out on his estate; that his widow
and heirs are the legal owners of the property, real and personal,
forming his estate; that he owned an undivided half of the property
belonging to the Narragansett Pier Company, and half of the shares
in its capital stock; and that the defendant Attmore Robinson owned
the other ha,lf of such property and stock. It alleges that the com-
plainants are not informed whether any legal organization of the
company was ever effected under its charter; that there have been
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no meetings of the company since 1864; that by the charter such
meetings can only be called by the president or by two directors;
that there are not, and for a long time past have not been, any pres-
ident or directors; thltt tie charter and any organization under it
are in abeyance, and consequently it is impossible to prevent the bar
uf the statute of limitations from giving title to the defendants, Ben-
jamin F. Robinson and others, by adverse possession, except by mak-
ing the Narragansett Pier Company a party complainant to this bill.
The bill by each of the heirs in person, and by the widow by
attorney, and is countersigned by t'wo in,embers of the bar as "solic-
itors for complainants," but is not otherwise signed by or in behalf of
the Narragansett Pier Company. The other principal allegations of
the bill are that Jonathan N. Hazard, on May 10, 1848, made a
mortgage of his shares to the defendant Attmore Robinson, to secure
the payment of certain notes, which were afterwards paid in full;
and further,that Attmore' Robinson, wrongfully and without author-
ity, assumed to act as agent of the company, took .possession of and
converted to his own use all its property, and made leases and con-
veyances thereof, and never accounted to the company or to its mem-
bers for rents and profits, or for the proceeds ohales; that under such
conveyances and sundry mesne conveyances (particularly set forth in
the bill) lands of the company are severally claimed by the defend-
ants ;, and that these conveyances, and especially those to the defend-
ant James A. Robinson, were fraudulent and void. The bill prays for
an account of rents and profits and other receipts of Attmore Robin-
son from the property of the company, and that the mortgage to hiIU
from Jonathan N. Hazard be discharged, and the other conveyances
be declared void, and for further relief.
The petition for removal, which was filed seasonably and before

answering the bill, was based upon the last clause of section 2 of the
act of 1875, which provides that "when in any suit mentioned in this
eection there shall be a controversy which iii wholly between citizens
of different states, and which can be fully determined as between
them, then either one or more of the plaintiffs or defendants actually
interested in such controversy may remove said suit into the circuit
court of the United States." .
The jurisdi.etion of this court is sought to be upheld upon two

grounds: First, that there is such a controversy between the peti-
tione!, a citizen of New York, and the Narragansett Pier Company,
a Rhode Island corporation; and, second, that there is such a con-
troversy between the petitioner and John C. Hazard, a citizen of
Rhode Island. Upon full consideration, we are of opinion that neither
of the reasons assigned is sufficient to justify this court in retaining
jurisdiction of the case.
The whole object of the bill is to establish the rights. of the widow

and heirs of Jonathan N. Hazard in his interest in tlle stock or prop-
erty of the Narragansett Pier Company; and that company is made
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a party to the bill, not with the view of obtaining any decree in its
favor, but solely for the. purpose of securing the rights of the indi-
vidual complainants. The bill leaves it uncertain whether the com-
pany ever was organized or had any legal existence as a corporation,
and is framed with the view of asserting rights, either in its stock, if
a corporation, or in its property, if a voluntary association. So fal'
as concerns the mortgage to Attmore Robinson, that was a mortgage
of Hazard's shares only, in the discharge of which neither the corpo-
ration nor any holder of other shares had any interest. So far as
concerns the conveyances of corporate property alleged to have been
fraudulently made by Attmore Robinson,assuming to represent the
corporation, the bill is framed upon the theory that, there being no
president and directors to whom application could be made to call
him to account, the individual complainants, as stockholders, are en·
titled to proceed against him and his grantees, and to use the name
of the corporation in so doing. The corporation is no more than a
formal complainant, and might, perhaps more properly, have been
made a defendant. Hawes v. Oakland, 104 U. S. 450; Hazard v.
Durant, 11 R. 1. 195; Mason v. Harris, 11 Ch. Div. 97. There is,
therefore, no controversy between the corporation and such a grantee
which can be fully determined as between thorn without the presence
and participation of the real complainants. Myers v. Construction
Co. 100 U. S. 457; Ayers v. Chicago, 101 U. S. 184.
The petition for removal alleges that Jonathan N. Hazard, in 1864,

assigned to the complainant John C. Hazard all his property for the
benefit of his. creditors; that it is insufficient to pay ,his debts, and
therefore the widow and other heirs have no interest in this suit, and
the controversy is between the petitioner and the assignee, a citizen
of Rhode Island. But the facts thus alleged cannot be considered.
The question whether there is a separate controversy, warranting a
removal into the circuit court, must be determined by the state of the.
pleadings and record of the case at the time of filing the petition for
removal, and not by the allegations of that petition.
It appearing to the satisfaction of this court that the suit does not

really involve a dispute or controversy properly within its jurisdiction,
it is its duty, under section 5 of the act of 1875, to order it to be re-
manded to the state court.
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llUNKEL v. LITCHFIELD.

(Circuit Oourt, S. D. Iowa. 1884.)

REFERENCE OF A QUESTION OF VALIDITY OF EVIDENCE TO A MAsTlm FOR RE-
PORT.
In the event of interrogatories being propounded calling for testimony 80

clearly and manifestly foreign to the controversy that they ought to be rejected
at the very threshold of the case, the court will not hesitate to make a reference
to the master, with instructions to report whether any interrogatories, to which
speCific objections are made, call for manifestly irrelevant to the con-
,trovel'sy.

In
This cause is now before the court upon objections to certain cross-

interrogatories propounded to the defendant, Litchfield. The motIOn
is "for an order of reference of the cross-interrogatories, and the ob-
jections thereto, to a master of the court, to examine them, and re-
port upon the sufficiency and validity of the complainant's objections
to the same."
C. H. Gatch, for the motion.
Phillips Ii Day, contra.
LOVE, J. There is no doubt that a court of equity may, in its dis-

cretion, entertain such a motion. There is just as little doubt that
the court ought to exercise its discretion to refer in such a case with
the greatest possible caution. It is manifest, on the one hand, that

may call for disclosures wholly immaterial to the con-
troversy, and even scandalous and impertinent. A party may, under
pretext of making proof material to his cause, greatly abuse the
privilege of examining witnesses when not in the presence of the
cuurt, and I must say that this privilege is greatly abused in the
practice of the bar. Under the semblance and protection of a legal
examination a party may, when the court is not present, attempt to
give vent to his malicious feelings toward his adversary or his wit-
nesses. It is manifest that he may thus attempt to expose his ad-
versary or his witnesses to public ignominy and disgrace without any
legitimate purpose Whatever. He may vex the party opposed to him
by attempting to bring into the cause matters wholly foreign to the
issue to be tried. It would be most unreasonable to contend that
the court should in such extreme cases allow the examination to pro-
ceed, leaving the party to such remedy as he might have by motion
til suppress, after the intended mischief is inflicted. There can be
no serious difficulty where the interrogatories involve matter of mere
scandal and impertinence wholly foreign to the controversy. It is
well-settled practice to refer the pleadings to the master to purge
them of scandal and impertinence. There is no doubt that inter-
rogatories may be referred for the same reason. But where the al-
leged ground of reference is that the testimony sought to be elicited


