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In that case, it appeared that neither party had done the requisite
work upon the ground in controversy, and neither party was adjudged
to have title thereto. In thic case, it is not shown that either party
hag title to the ground in dispute, and the suit must be dismissed for
want of proof.

The deposition of M. D. Howell shows that in 1880 he was at work
on the Bay State mine, either for or with the permission of plaintiff.
This is controverted by the joint affidavit of defendant, Thomas
Saunders, and P. F. Kelly, (the latter disinterested witnesses,) filed
in the land-cffice, and submitted with the deposition of the register
of the land-office, taken by defendant. Aside from the deposition of
Howell, no evidence is submitted to the court as to the title or right
of possession of either party to any portion of the land in dispute,
excepting the record of defendant’s application for a patent for the
Ida May lode, and accompanying exhibits, filed in the land-office, and
plaintiff’s protest thereto, with exhibits annexed. These recoris are
purely ex parte matters on either side, prepared for the land-office,
and in nowise competent proof of the issues involved in this suit.

The view taken of the case renders it unnecessary to consider sev-
eral points urged by defendant against the maintenance of the suit.

The bill must be dismissed, with costs to defendant; and it is so
ordered.

Hueues v. DuovpEe MorreaceE & Trust InvestmenT Co.
‘Cireudt Oourt, D, Oregon. August 8, 1884,

1. IMPLIED UONTRACT.

‘Whenever one person does work or service for another with his consent, and
there is no agreement as to compensation, the law implics a contract to pay
what the same is reasonably worth; but when the circumstances of the case
clearly repel the idea that the work or services were done with the expectation
of payment being either made or received, no such contract will be implied.

2, CAsE IN JUDGMENT. . ,

The plaintiff acted as attorney for the defendant and amalgamated corpora-
tions engaged in loaning money in Oregon and Washington, under written in-
structions as to his duties and responsibi.ties. It washis duty to examine titles
to real property offered as security for loans, for which he was permitted to
charge the borrowers specific fees. He was also to aid and advise the corpora-
tions generally in all matters affecting their interests, but for this service no
compensation was expressly provided. The fees received from borrowers were
no more than a reasonable compensation for the services rendered them. Under
these circumstances the plaintiff acted as the sole and general counsel and ad-
viser of the corporations for sume years, without making any charge or render-
ing any account of his services, or receiving any intimation from the corpora-
tions that they did not expect to pay him for them. Upon being sued to recover
the reasonable value of these services, the corporations claimed that it was “un-
derstood ' that the plaintiff was to perform these services gratuitously, or in
consideration of the fees received from borrowers. Held, (1) that the mere un-
derstanding of either party to the contract was no part of it, and did not binc
the other, and that there was nothing in the circumstances of the case, or the
conduct of the parties, sufficient to prevent or repel the legal implication of a
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promise by the corporations to pay the plaintiff what his services were reason-
ably worth; and (2) that the plaintiff, not having kept any account of his serv-
ices, and being unahle to prove any specific items, ought not to recover more
than a reasonable annual retainer therefor.

Action to Recover Money for Legal Services.

George H, Williams and Charles B. Bellinger, for plaintiff,

William H. Effinger, for defendants.

DEeapy, J. This cause comes before the court on exceptions by
both parties to the report of tue referee. It was commenced on Feb-
ruary 12, 1883, to recover the sum of $21,255 for professional serv-
ices as an attorney and counselor at law. It was tried by the ref-
eree tpon an amended complaint, in which the sum demanded was
reduced to $19,155, and an amended answer and the replication
thereto. From these, it appears that prior to the commencement of
this action the Oregon & Washington Trust Investment Company,
the Oregon & Washington Mortgage Savings Bank, and the Dundee
Mortgage & Trust Investment Company were each foreign corpora-
tions, formed under the laws of Great Britain, and engaged, among
other things, in the business of loaning money in Oregon and Wash-
ington upon note and mortgage, with a principal office at Dundee,
Scotland, and a common local office, board, and manager at Port-
land, Oregon; that the plaintiff was the attorney for these corpora-
tions in this country for the periods following: for the first one,
from January 1, 1876, to January 1, 1880, when it was amalga-
mated with the latter; for the second one, from July 1, 1876, to July
17, 1881, when it was amalgamated with the latter; and for the
latter, from January 1, 1880, to July 17, 1881; that by the termsof
his employment the plaintiff was required to examine and pass on
the title to any real property offered as security for a loan, and cer-
tify the result to the local manager, and to prepare and bhave prop-
erly executed and recorded all notes and mortgages taken by the cor-
porations, for which service he was to receive a certain percentage
on each loan, to be paid by the borrower; and generally to aid and
advise in any matter of interest to the corporations. It is on ac-
count of services rendered under this latter provision that this action
is brought, less the sum of $756.80 for fees earned in foreclosing two
of said mortages for the defendant.

By the amalgamation of the two elder corporations with the de-
fendant, it iz admitted that it succeeded to their rights and assets,
and became liable for any valid claim or indebtedness against either
of them.

It is not alleged in the complaint that there was any express agree-
ment to pay a fixed or any price for these general services, buf ounly.
that they were rendered at the request of the corporations; and that
their reasonable value is the sum sued for. In reply to a demand
for a bill of particulars, the plaintiff filed a statement to the effect
that he conld not furnish an itemized account; that he was the gen-
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eral attorney and counselor of these corporations during the period
charged for, and the sole legal adviser of their local manager; thai
he was consulted almost daily by said manager on the business and
affairs of the corporation, but made no current charge therefor, ex-
pecting to be paid a gross sum per annum, to be theréafter agreed
on by the parties.

It is alleged in the answer that it was “understood and agreed”
between the parties that the plaintiff was not to receive any compen-
sation for his services from any of these corporations, but “was to
render, without charge, such general advice as might be desired by
either of said corporations,” in consideration of the fees he received
from borrowers. The answer admits the plaintiff’s services in fore-
closing the mortgages as alleged, and also the value of them, but avers
that by special agreement they were to be paid out of the proceeds
of the sale of the mortgaged premises, after the payment of the debi
due the corporation, and that the defendant was obliged to bid in the
property sold in said foreclosure suits for the amount of the decree,
and is not able to sell the same; and therefore gaid fees are not yet
due from the defendant. '

The replication denies that it was “understood or agreed” that the
plaintiff should furnish the general service he did for nothing, or on
account of the fees received from borrowers; and admits the agt .-

ment stated in the answer as to the payment of the plaintiff’s fees 'n

foreclosure cases, but alleges that such agreement was made up:n
the express condition that the plaintiff was to have the foreclosure of
all the defendant’s mortgages, which conditions the defendant has
failed to keep; and denies that the defendant has not been able to
sell said mortgaged premises. On July 17, 1881, a change was made
in the mode of compensating the plaintiff, by which the defendani
agreed to pay him for the examination of titles at the rate of 1§ per
centum on the amount of all loans, including louns renewed, and to
allow him to charge borrowers with expense of {ravel incurred in such
examination, whereby his receipts were materially increased, and in
consideration of which he expressly undertook to give the defendant
verbal advice about its affairs, without further charge. But the de-
fendant soon became dissatisfied with this method of compensation,
and the result was that, as the plaintiff would not perform the service
on terms less favorable to himself, the relation terminated about the
end of the year. ‘

The facts about the foreclosure fees appear to be as stated in the
replication, except that the defendant has not been able to sell the
property, and the referee so found, and that the defendant ie there-
fore now liable to the plaintiff for the amount of them,

Concerning the claim for compensation for general services, the
only question arising on the pleadings is their value, and whether
there was any agreement that they should be rendered gratuitously,
or in consideration of the fees received from borrowers. Prior to De-
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cember, 1875, when the plaintiff was appointed attorney for the Ore-
gon & Washington Trust Investment Company, he was in partnership
for a short time with Mr. A. C. Gibbs, the then attorney of said cor-
poration, and was familiar with the fact that his fees for abstracts,
searches, investigation of titles, preparing and recording mortgages,
not exceeding a certain percentage on each loan, were to be paid by
the borrowers, and thai there was no express provision for his com-
peunsation by the corporation for any service he might render it di-
rectly. When the plaintiff became the attorney of said corporation
he was furnished with the following schedule concerning his duties
and responsibilities :

“(A) To prepare all mortgages, deeds, notes, coupons, and other docu-
ments in connection with the company’s loans, and to be responsible for their
due execution, publication, registration, and validity; (B) to be responsible
that all mortgages taken are a clear and indisputable first lien upon the sub-
jects mortgaged, and to grant certificates to that effect; (C) to take charge of
and to conduct such proceedings as may from time to time be instituted by
the company, or in which the company may be interested, subject to such in-
structions as may be issued thereanent; (D) to advise the local board and di-
rectors of any point of legal or other interest to the company which may be
developed or come under his or their notice from time to time by legislative
or judicial action, or otherwise; (E) and generally to give his best attention
to all the matters connected with the legal department of the company’s busi-
ness, and to give such information and advice as may from time to time be
requested or occur to him.”

—And was advised that his ecompensation for services in connection
with taking security for loans should be paid by the borrowers, as in
the case of his predecessor.

On March 3, 1875, a scale of fees to be paid the attorney by bor-
rowers was fixed in the Dundes office, in which the percentage allowed
the attorney on eight classes of loans, ranging from $500 to $4,000,
was from 2} to 1} per centum on the amount loaned, but all loans
over the latter sum paid a uniform rate of 1 per centum. This was
the rule when the plaintiff was employed, but the local manager
claimed and had been privately permitted to take, from this allow-
ance, one-half of 1 per centum to aid in compensating him for his
services to the corporation. To this division of his fees the plaintiif
soon demurred, on the ground that what was left for him was not an
adequate compensation for the labor, expense, and responsibility in-
volved in- the service {o borrowers, and after some correspondence
with the Dundee office it was arranged that the plaintiff- should
receive the whole amount of the fees paid by borrowers for services
in-and about the applications for loans. The official resolution on
the subject was passsd on November 23, 1876, and is in these words:

“Attorney. That Mr. Hughes, the company’s attorney, be remunerated by
fees charged to borrowers in terms of scale of March, 1875, and now current.
The directors trust that these rates of remuneration which, along with the

relative appointment, are to continue during their pleasure, will be satistac-
tory to all concerned.”
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The referee found (1) that there was no express contract between
the plaintiff and these corporations eoncerning compensation for his
direct and general service to them, but that, during the fime of his
employment by them, the directors and local manager “understood
and supposed” that the plaintiff was rendering said services “in con-
sideration of the fees” paid him by borrowers, and the fees that might
be received in foreclosure cases; and “that such was their contract
with the plaintiff, and their dealings and communications with the
plaintiff were sufficient to notify him that they so understood it from
the inception of the employment;” (2) that prior to the termination
of the employment the plainiiff made no charge or elaim for such
services; (3) “that the compensation received by the plaintiff in fees
from borrowers was no more than a reasonable compensation for the
services rendered in direct connection” with the application for loans;
and (4) that the reasonable value of the general services rendered by
the plaintiff to the defendant and amalgamated corporations, as pro-
vided in paragraphs 4 and 5 of the rules aforesaid, is the amount
stated in the complaint. y

The defense, that it was “agreed” between the parties that the
plaintiff should perform the general service in consideration of the
fees received from the borrowers for the partmular service, is not sus-
tained. The burden of proof in this respect is on the defendant, and
it has utterly failed to prove any guch a.greement ,

But it is also alleged in the answer that it was “understood,” and the
referee has found that the defendant and the amalgamated companies

“understood,” during the time these general services were being ren-
dered, that they were performed gratuitously, or in consideration of the
fees paid by borrowers. But the understanding a party may happen
to have about any matter does not constitute a contract between him
and another to that effect. To amounn toa contract—aggregatw men;
tium—the understandlng must be “mutual.” But even a “mutual un-
derstanding” is not, strictly speaking, a contract, but rather indicates
a common knowledge or apprehensmn of a contract or tra.nsactlon.
However, the term is sometimes used in this sense, in a loose way,
to signify a contract. In Livingston v. Ackeston, 5 Cow. 531, cited by
counsel for the defendant, SuTEERLAND, J., speaklng for the court says K

“No doubt the services of the plaintiff, having been performed for the
benefit of the defendant, with his knowledge and approbation, the law. will

imply a promise to pay for them, unless it appears that they [the plamtlff
and defendant] understood that no compensation wasto.be made.” -

Nor is it material if the plaintiff, as found by the referee, had rea-
son to believe that the defendant understood that by the eontract the
plaintiff was to perform these general services without cha,rge, so long,
at least, as he did not, by sufficient word or deed, cause or authorize
such understandmg or conclusion. The finding is therefore imma-
terial, and judgment might be given, notw1thstand1ng it, for- the value
of the services as found by the referee. '
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Upon the ﬁndmgs, then, taken according fo their legal effect, these
general services were furnished these corporations at their request
and for their benefit without any express agreement as to the mode
or measure of compensation therefor, and such, in my judgment, is
the decided weight of the evidénce. In such a case, the law, in the
interest of justice and right, implies or supplies such a promise or
agreement concerning the compensation as fair and honest men ought
to have made. 3 Bl 443; 1 Pars. Cont. 4¢; Ogden v. Saunders, 12
‘Wheat. 841.

Whenever one person does any work or service for anofher with
his consent, and there is no agreement as to compensation, the law
implies a contract, contemporaneous with the doing of the work or
service, to pay what the same is reasonably worth; and the burden
of proof is upon the party who, admitting the promise, denies the
conclusgion, or undertakes to avoid or prevent this implication by
gshowing that the work or service was peformed gratuitously, or in-
cluded in the compensation made for some other service or thing;
as, for instance, that the party for whom the work or service is done
declared at the time he would not pay for it. For the law will not
imply a promise by a party, against his express declaration to the
contrary, unless, as may happen, he is under a legal. obligation to
that effect, paramount to his own will. And such, and no more, is
the doctrine of Whiting v. Sullivan, T Mass. 107, cited by counsel
for defendant, in which it was held that the law would not imply a
promise by the defendant to pay for the keeping of a horse, in the
face of his express declaration to the plaintiff, at the time the horse
was delivered to him, that he would not. The case of Central Bridge
Corp. v. Abbott, 4 Cush. 473, is a good illustration of the exception to
this rule, where the legal obligation of the party is paramount to his
will, The defendant crossed the plaintiff’s bridge, claiming that he
was exempt from the payment of toll, and declaring that he would
not pay any. Bat the court, having found that he was not exempt,
held the law implied a promise on his part to pay the legal {olls, not-
withstanding his declared intention to the contrary. The case of St.
Jude’s Church v. Van Denberg, 31 Mich. 287, also cited by counsel
for defendant, stands upon another well- known exception to the rule.
There a vestryman of the plaintiff in error, and an active member
of the society, voluntarily acted as sexton for a time, and the court
held that the law did not imply a contract to pay, because the cir-
cumstances clearly repelled the idea that the services were rendered
or received with the expectation that payment therefor was to be
made or claimed.

The contract which the law implies in any case “is co-ordinate and
commensurate with duty,” and never goes beyond the obligation sup-
posed to be understood and acknowledged by all. 1 Pars. Cont. 4.
Ordinarily, the law. does not imply a contract to pay for services ren-
dered by one member of a family to another, even by an adult child
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to the parent with whom he lives, or by the officers of charitable or
religious societies to the society, because it is not commonly under-
stood or acknowledged that such services, in the absence of express
contract to that effect, are either rendered or received with the expec-
tation of payment therefor being either made or claimed. An implied
contract grows out of the acts of the parties, and never includes any
stipulation or provision but such as ought, under the circumstances,
to have been made. Ogden v. Saunders, supra.

In this case the contract between the parties is contained in the
document defining the plaintiff’s duties, and delivered to him on his -
appointment. This instrument was prepared by the corporation, and
whatever of omission or uncertainty there is about it must be taken
1most strongly against the defendant. If it was intended or expected
that the general service to the corporation should be compensated for
by the fees received from borrowers, it was a simple and natural
thing to have said so, unless it was apprehended-that such an arrange-
ment would make the loans usurious and void. And if it was thought
lawful and desirable to exact from the plaintiff the gratuitous per-
formance of these services as a condition or in consideration of giving
him the opportunity to earn the fees from borrowers, why was it not
mentioned? The instrument is evidently prepared with skill and
care, and while it expressly and minutely provides for the attorney's
“fees against borrowers,” it is silent as to the compensation for the
wide field of general service required to be performed by him for the
corporation.

But significance is sought to be given ‘to the word ¢ ‘remunerated,”
in the resolution of November 28, 18786, in this connection, and it is
seriously contended that this resolution proves that the contract was
that the “fees charged to borrowers” were fo remunerate the plaintift
for his services to the corporation, as well as the borrowers, : Ab-
stracted from its surroundings, and read without reference to the eir-
cumstances that led to its adoption, it may be admitted that this reso-
lution is susceptible of this construetion; but when it is considered
that it would make the loans of the corporation liable to- be. pro-
nounced usurious, it ought not to be adopted unless for. peremptory
reasons. But when if is also remembered that this resolution is sim-
ply the result of a negotiation or correspondence between the plaintiff
and the corporation, in which the former reasonably and justly claimed
that he ought not to be required to divide his fees from borrowers
with the local manager of the latter, but that he ought to be. allowed
to retain the whole of them, according to the terms of his appoint-
- ment, and for the further reason that they were not a lucrative com-
pensation for the services gt best, there is no ground whatever. for
such construction.

Let us next consider what, if anything, there js in the clrcumstanceb
of the case and the conduct of the parties to the contiract torepel the
‘conclusion, and prevent the implication that the.general service was
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performed and received with the expectation that it would be paid for
according to its value, in addition to the fees received from borrowers.
If the fees received from borrowers were very lucrative, and much be-
yord the real value of the services rendered to them, this would be a
fact, more or less material, according to the circumstances, tending
to show that they were really intended and understood by the parties
as a compensation for general services as well. And however im.
moral or unjust such a transaction might be considered, as against
the borrowers, probably the plaintiff ought not to be heard to impugn
it. 1f these general services were also of a trivial or mere routine
character; and comparatively of infrequent occurrence, this would en-
hance the probability that they were covered by the fees allowed to
be taken from the borrowers.” But the exact contrary is the fact, so
far, at least, as the fees to borrowers are concerned. During the first
year the Oregon & Washington Trust Imvestment Company, accord-
ing to the testimony of the loeal manager, loaned about $300,000,
and one year its loans reached about $500,000. The defendant’s
loans did not exceed $100,000, but it was also doing a savings bank
business, and purchased state and county warrants. First and last
these corporations have loaned in Oregon and Washington about four
millions, and had out therein, at one time, as much as $1,700,000.
During this period they declared annuval dividends of from 6 to 10
per centum on their capital stock, and made from 10 to 21 per centum
of profits thereon. The plaintiff’'s compensation for preparing or pro-
euring abstracts, examining titles, making notes and mortgages, and
procuring them to be recorded, in connection with these loans, vary-
ing in amount from $500 upwards, was less than an average of 1} per
centum on the amount loaned. And, in addition to the ordinary re-
sponsibility of an attorney, he absolutely guarantied that in each case
the title was good and the corporation got a first lien. During this
period of nearly six years his gross income from this source did not
reach $30,000, and the expenses of the business were quite half of
that. The plaintiff has exhibited a detailed statement of the loans
made and the fees received by him during the last year of his em-
ployment, -which he says was the best cne. The amount loaned is
$607,200, divided among 326 loans, and his percentage is $6,925.55,
or 1.14 per centum of that amount. There is nothing in these faets
calculated in the least degree to repel the implication that the cor-
poration promises to pay the plaintiff specifically for his general serv-
ices to them whatever they were worth. The compensation received
from the borrowers, so far from being lucrative, was very moderate.
I am guite certain that the ordinary charge for this service by a rep-
utable attorney, without even the special guaranty, would have been
not less than 2 per centum.

But it must be admitted that the conduct of the parties concerning
the compensation of these general services is not distinguished for
openness or candor. For nearly six years the corporations demanded
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and received these services, and the plaintiff furnished them, without
a word or intimation on either side that they were or were not to be
paid for. And the plaintiff now frankly admits that while he always
intended to claim a specific compensation for these services, he did
not do so while the employment lasted, for fear he would have trouble
with the corporations, about the amount of it, at least, and probably
lose their business; and that in the absence of express provision
in the contract concerning such compensation, he had a right to rely
upon the promise to pay which the law would imply, and to claim
the benefit of it whenever it best suited his interest or convenience,
and within such time as the law would permit. But his conduet in
this particular is more than balanced by that of the corporations.
From time to time they requested and received these services from
the plaintiff, well knowing that they had made no express provision
concerning his compensation therefor, and never intimafed to him
that they did not intend to pay for them, or that they should claim
that he ought to furnish them gratuitously, in consideration of the fees
he was allowed to take from borrowers. There is nothing, then, in
the circumstances of the case, or the conduct of the parties while act-
ing under the contraet, that will repel or prevent the convenient and
just implication by the law of a promise by the corporations to pay
the reasonable value of these services. They were furnished at their
request, and received without any indication that they did not intend
to pay for them. The fees received from the borrowers were but a
moderate compensation for the services rendered them, and it is not
reasonable to suppose that they were taken and received by toe plain-
tiff in satisfaction of the services rendered the corporations also.
The referee has found that these services are reasonably worth the
sum stated in the complaint. But I cannot agree with this conclu-
sion for several reasons, The plaintiff kept no account of these serv-
ices, and is therefore unable to give a detailed statement of them.
The burden of proof is on him to showin what the services consisted,
and their value. They may have been worth $2,500 a year, but the
court cannot assume that they were without the direct proof of one
specific item. The failure to keep an account of these services is the
fault of the plaintiff, and he must suffer for it, if any one. From the
evidence it may be inferred that the plaintiff was freely plied with
verbal and perhaps trivial questions by the local manager; but he
does not appear to have draughted any agreements or furnished any
written opinion. It also appears that at some time he was consulted
about some scheme to escape local taxation; that he went before the
county court to get the defendant’s assessment changed or reduced;
and that he attended the biennial sessions of the legislature when the
corporations were threatened with hostile legislation. But no spe-
cific service of even this kind is mentioned or shown. Under the
circamstances, the only measure of cornpensation which I think can
be safely adopted, is to allow the plaintiff an annual sum as a re-
v.21r,n0.3—12
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tainer. And, in so doing, I must consider these three corporations
as constituting one continuous. client from January 1, 1876, to July
17, 1881, which, for convenience, may be considered five years and
seven and a half months. And in fact this is the way the plaintiff
treated them, and he so testified. This refainer, in my judgment,
should not exceed $1,200 a year, or $6,750 for the whole period.
Add to this the two foreclosure fees of $756.80, and we have the sum
of $7,506.80, which the plaintiff is entitled to recover, with legal in-
ferest—$900.81—from the commencement of the action, or the pe-
riod of one year and six months, making in all the sum of $8,407.61.

The findings of the referee are set aside, and findings by the court
in accordance with this opinion will be filed in their stead. :

Hazarp and others v. Grisworp,

(Cirouit Court, D. Rhodg Island. August 4, 1884.)

1. PrEaDING—~FRAUD, ) ,

A mere allegation of fraud in general terms, without stating the facts upon
which the charge rests, is insufficient. .

2. Boxp To PERFORM DECREE-—~BREACH — NEGLECT TO READ BEFORE SIGNING.

A person capable of reading and understanding an instrument which he
signsg, is bound in law to know the contents thereof, unless prevented by soma
fraudulent device, such as the substitution of one instrument for another.

8. SaME—PLEA TO JURIBDICTION. .

In an_action for breach of a bond given in a suit in equity brought by a
stockhoider in tehalf of himself and other stockholders, the obligors cannot
defeat the action by pleading that the court had no jurisdiction of the suit in
equity because the bill failed to allege that the corporation ha! been requested
and had refused to bring the suit, the record made part of the plea showing
that the defendant was personally served and appeared in such suit.

4. BoND—DURESS—SURETY.

Duress at common law, when no statute is violated, is a personal defense
that can only be set up by the person subjected to the duress, and duress to the
principal upon & bond will not avoid the obligation of the surety ; at least, unless
the surety, at the time of executing the obligation, is ignorant of the circum-
stances which made it voidable by the principal.

.5, BaAME—RELEAsSE BEFORE BrEicH. ‘

A release by the receiver of a corporation, appointed in Pennsylvanip, is not
8 good ground for defense in an action brought for a breach, which consisted
in the non-performance of a decree afterwards passed by the supteme court of
Rhode 1sland.

Action of Debt on Bond.

Edwin Metealf, for plaintifis.

Saml. R. Honey and Arnold Greene, for defendant.

Before Gray and Cort, JJ. ‘

Grav, Justice. This is an action of debt, commenced in the su-
preme court of the state of Rhode Island, on March 3, 1883, by four cit-
1zens of Rhode Island against & citizen of New York, on a bond dated



