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have regarded the construction of free gravel roads under the statute
as a county work, and. not merely a work for a district done under
the supervision of the commissioners.
Some question has been made of, the power of the oounty board to

issue bonds, which should constitute a general county liability, "to
construct a gravel road for the benefit of and to enhance the value of
the lands of A. anJ B.," or of a particular district. The law, however,
requires that the proposed improvement in each case shall be one of
"public utility;" and that public highways may be constructed at the
expense of the county, or of the district in the vicinity of the work, or
of both, according to the legislative pleasure, cannot be doubted.
The further point is made, that, conceding the bonds to be invalid,

the plaintiff can have no remedy, especially as it is shown that the
money paid by him for the bonds has been mingled with other moneys
of the county in the treasury. It is not disputed that if the money
of the plaintiff could be identified, he it in such a case:
and, this being so, the mere of his money with that of
the county, while the proper amounts are ascertainable, should not
be deemed an obstacle to the granting of relief.
Ordered that the exceptions to the answer be sustained.

DlT"'iDEE MORTGAGE & TRUST INVESTMENT Co. v. SOHOOL-DIST. No•.l
and others.

(Oircuit Oourt. D. Ore.qon. August 18, 1884.)

1. UNIFORMITY OF ASSESSMENT AND TAXATION-SPECIAL LAW ON SUCR SUBJEOT.
An act which provides for the taxation of mortgages on land in no more than

one county, there being mortgages on land in more than one county, is void
for want of the uniformity reqUired by section 1 of article 9 of the constitu-
tion of the state,and also because it is contrary to section 23 of article 4 of
said constitution, which forbids special legislation on that subject.

2. TAXATION OF MORTGAGES. '
The act of 1882, Sess. Laws, 64, is the first arid only act providinjt tor the tax-

ation of mortgages as things 01' property; but prior to that time a solvent debt,
whether secured by mortgage or not, was taxable as personal property.

3. UNCONSTITU'l'IONAL PROVIllTON IN ACT.
When an act containR an unconstitutional provision which renders it void,

and the act can stand and be executed withOl1t it, according to the general
purpose of the legislature, such clause may be stricken out by the court, and
the act considered as if it had never been inserted; but not otherWise.

4. TAX-ILLEGAL FOR WANT OF UNIFORMITY.
A tax moy be wa1?'t of unifo:mity that is the necessary conse-

quence of the law provIdlUg for It, or the mIsconduct of those chargedvrith its
administration; but 80 long as such uniformity is not the direct result of the
law it cannot be held invalid on account of it, and the remedv. if anv. inust be
confined to the illegal proceeding under it.
STATUTE-WHEN brJWIAL.

A "special" aeL affects a part only of the subject to which it relates, and
whether an act is considered" public" or 'i private" is not relevant to the
question of whetber it is " special" or "general." .
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Suit for an Injunction to Restrain the Collection of a Tax.
William H. Ejfinger, for plaintiff.
R. S. Strahan and John Burnett, for defendants.
DEADY, J. This suit is brought to restrain sundry tax collect-

ors in this state from enforcing the collection of a tax levied upon
sundry mortgages belonging to the plaintiff, under the act of Oc-
tober 26, 1882, commonly called "The Mortgage Tax Law," by the
sale of the same. The cause was before this court on an applica-
tion for a provisional injunction against three of the defendants,
then served with a rule to show cause, or appearing thereto, why the
same should not be allowed. 19 FED. REP. 359. The application
was heard as upon a demurrer to the bill, and upon the affidavit of
the defendant Sears. On March 6, 1884, the injunction was al-
lowed upon the ground that. the act aforesaid, under which the
plaintiff's mortgages were assessed, was void for want of the uni-
formity required by section 1 of article 9 of the constitution, and
because it was passed contrary to section 23 of article 4 of the consti-
tution, which forbids the passage of a "special" act "for the assess-
ment and collection of taxes." Since then, the defendants Sol.
King, George Humphrey, J. R. Oampbell, H. Holman, and B. For-
ward have appeal'ed by their counsel, and on May 3d filed a joint
demurrer to the bill; and now, by the stipulation of counsel, the
issue made by said demurrer is submitted to the court for determi-
nation, without further argument for the plaintiff and for the defend·
ants, npon the brief for the respondents in the case of Crawford v.
Linn Co., at the March term of the supreme court of the state. The
grounds of the demurrer are these: (1) This court has no jurisdiction
of the subject of the suit, in that it does not appear that the corpora-
tion or stockholders of the plaintiff are citizens or subjects of Great
Britain; (2) there is no question arising under the constitution or
laws of the United States presented herein; (3) the act of the legis-
lative assembly, referred to in the plaintiff's bill of complaint, is not
in conflict with the constitution of the state of Oregon.
As to the first objection the brief is silent. But upon examination

of the bill I find that it is not alleged therein, in so many that
either the plaintiff or its stockholders are citizens or subjects.of Great
Britain, but only that the former is "resident" of the burg of Dundee,
in Scotland. But it is also alleged that the plaintiff is a "foreign
corporation duly incorporated under the laws of Great Britain;" aud
this, in legal effect, is the same as saying that it is a subject of Great
Britain. For the purpose of jurisdiction in the national courts, the
members or stockholders of a corporation are conclusively presumed
to be citizens of the state under whose laws it is created or formed,
and in which it has its corporate existence, and a suit by or against
such corporation is therefore presumed to be a suit by or against
:litizens of the state which created it. O. ct M. Ry. Co. v. Wheeler,
1 Black, 295, and cases there cited; Cowles v. Mercer Co. 'l Wall.
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121; Ry. Co. v. Whitton, 13 Wall. 283. And this rule is uponprin-
ciple as applicable to corporations formed under the laws of a for..
eign countq, as under the laws of any of the states of the Union,
which are, so far, foreign to one another. A corporation formed under
the of Great Britain is necessarily resident therein, and its
members are presumed to be subjects thereof.
The second objection, assuming it to be true in statement, as it is

not, is altogether immaterial. The jurisdiction of this court over this
controversy is fully authorized by the character of the citizenship of
the parties without reference to the subject-matter. The suit being
between an alien on the one hand, and citizens of a state of this Union
on the other, the court has jurisdiction of the controversy, let the
questions involved therein be what they may. Article 3, § 2, U. S.
Const. Act of 1875, § 1, (18 St. 470.)
In Cummings v. Nat. Bank, 101 U. S. 153, the supreme court took

jurisdiction of a suit between a national bank and a county treasurer
to restrain the latter from collecting a tax from the former, under the
laws of Ohio, on the ground that the bank, being organized under an
act of congress, had a right to sue in the national courts, and did re-
strain the collection of the tax on the ground that it was imposed in
violation of the rule of uniformity prescribed by the constitution of
the state, in that the stock of the bank was assessed at its full cash
value, while the real and other property of the county was deliberately
assessed at a much less value.
But there are two questions made in the case that arise under the

constitution of the United States, either of which is sufficient, so far,
to give this court jurisdiction of the suit, without reference to the cit-
izenship of the parties; and these are: (1) Does the act of 1882 im-
pair the obligation of the contract between the plaintiff and its debt-
ors, contrary to section 10 of article 1 of the constitution of the United
States? and (2) said act being unconstitutional and void for want of
uniformity, and because the same is special, does not the enforcement
of it by the sale of the plaintiff's debts and mortgages so far deprive
it of its property without due process of law, contrary to the fourteenth
amendment? The first of these questions was answered, on the ap-
plication for the injunction, in the negative, and the second in the
affirmative.
The third objection involves the question of the validity of the act

of 1882. The principal point made in the brief under this head,
that requires attention, is this: Admitting that the act of 1882,
taken by itself, does not provide for a "uniform and equal .rate of
assessment and taxation" of all mortga>ges, as required by the consti-
tution, (article 9, § 1,) yet, when considered in connection with the
existing law on that subject, and as a part of it, it is not open to that
objection. The argument in support of this proposition is substan-
tially this: By the law of 1854, in force when the act of 1882 went
into effect, all "personal property," including "all debts due or to be-
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come due from solvent debtors, whether on account, contract, note,
mortgage, or otherwise," was "subject to taxation in the manner pro-
vided by law." Or. Laws, p. 748, §§ 1, 3; ld. p. 752, § 17 j Sess.
Laws 1876, p. 69. And as the law of 1882 did not include debts
secured by two-county mortga.ges, they continued taxable, notwith-
standing, under the old law, at "their true value in cash," as the per-
. sonal property of the owner in the county where he resides, and there-
fore there is no want of uniformity in the result. This point was
not made on the hearing of the application for the injunction. The
argument in support of it is plausible; but, upon careful considera-
tion, I do not think it is sound. The uniformity and equality which
the constitution enjoins on the legislature the duty of providing for,
is a "uniform and equal rate of assessment and taxation" of all per-
sonal property not exempt therefrom. And this requires that all
property liable to taxation within the state, county, town, or other
taxing district shall be taxed equally; that is, shall be assessed or
valued for taxation by the same rule and method, and pay the same
rate on such valuation. As was said by the supreme court in Mum-
ford v. Sewell, 11 Or. (Daily Oregonian, May 25, 1883,) the act of
1882 was the first legislation providing for the taxation of mortgages
in this state, and it is confined by its terms to mortgages on land in
only one county. It being admitted that there are mortgages on land
in more than one county in the state, the law lacks uniformity j and
it is not only wanting in uniformity-it does not even profess or seek
to obtain it, but the contrary. It does not include, as it should, all
mortgages; and it distinguishes between those included and ex-
cluded, by-a circumstance so irrelevant and adventitious that it can
never be the basis of any just or reasonable classification for the
purpose of taxation.
Neither is it true, as assumed by the argument for the present de-

fendants, that mortgages are taxed under the old law. That law only
applies to solvent "debts," whether "on account, contract, nQte, mort·
gage, or otherwise." I know there is a dictum in Poppleton v. Yam-
hill Co. 8 Or. 342, to the effect that "notes and mortgages should be
regarded as personal property, and subject to assessment for taxes."
But the question before the court was whether or not the county
authorities had acted legally in listing certain "debts" due the plain-
tiff on note and mortgage for taxation. There was no attempt to as-
sess a note or :'J.20rtgage specifically as a thing of property, but only
the debt or chose in action evidenced thereby; and the phrase, "notes
and mortgages," is evidently used by the court to signify the debts
which they represent, and which alone the statute made taxable. I
think it is common knowledge that the act of 1854 was never under-
stood to include either notes or mortgages as taxable property, but
only the solvent debts evidenced by them, and that no mortgage was
ever listed as such for taxation in this state prior to the act of 1882.
So that, taking the law as it stands, and giving effect to the old law
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SO far as it is not displaced by the new one, the statute does not pro-
vide for the taxation of all in the state for state purposes,
or in any county thereof for county purposes, but only for such as may
chance to be on land in no more than one county. But while it is
not distinctly asserted in this argument, it is silently assumed by it,
that the taxation of a debt under the old law, that happens to be se-
cured by a mortgage, is equivalent to the taxation of said mortgage
under the act of 1882. But, if this is so, what occasion was there for
the passage of the act? None whatever.
But admitting that the old law, in taxing a debt "due on a mort-

gage," imposes the same burden on the creditor that it would if it had
taxed the mortgage, and that the difference between taxing a debt
"due on a mortgage" and taxing the latterfor the value of the former
is a merely nominal one, still the marked differences in the mode of
the assessment, if not the rule of valuation, between the two laws,
make it very doubtful whether a mortgage assessed under the one is
uniformly and equally taxed with one assessed under the other. A
debt or mortgage assessed under the old law is valued by the assessor
of the county where the creditor lives. He is selected by the local
influence of which the creditor is a part, and subject to all the friendly
and favoring impulses and influences which naturally arise out of
near neighborship, common interest, and mutual dependency. And
if the creditor is dissatisfied with the action of the assessor, he may
appeal to a local board of equalization, easy of access, and subject
to the same impulses and influences. And he can pay his taxes
in the county where he lives, and have the benefit in his business or
property of their expenditure in his vicinity. But in the case of a
mortgage assessed for taxation under the new law, all this is liable
to be reversed. The mortgage is valued by the assessor of the county
where the debtor lives, and the taxes must be paid there. In a word,
all the local influences and prejudices which are so liable to affect the
assessment of the mortgage and the collection of the tax thereon, are
almost certain to operate unfavorably to the absent and voteless cred-
itor. Taking human nature as we find it, it is morally certain that
one and two county mortgages will not be uniformly and equally as-
sessed and taxed under circumstances and influences so diverse as
these. But it may be that these inequalities are not the necessary
result of the law, and are directly attributable to its maladministra-
t:on or human infirmity, and therefore it cannot be held unconstitu-
tional on account of them. As was said by Mr. Justice MILLER in
Cummings 'v. Nat. Bank, supra, 161, the doings of those charged with
the administration of the statute may be unlawful, while the law itself
is valid; as where the law requires all property to be assessed at its
true cash value, and the officers of a county charged with the admin.
istration of this law purposely and generally assess certain property
-for instance, the land-at half its c.ash value, and certain other
property-for instance, mortgages-at par or their full cash va.lue.
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This want of uniformity cannot be charged to the law, but to the mis·
conduct of those who administer it; and the remedy, as was held in
Cummings v. Nat. Bank, supra, is not against the law, but its illegal
adminstration. In such case the owner of the mortgage may have
the collection of one-half the tax levied on his mortgage judicially re-
strained, and thereby secure uniformity in the taxation of the land
and mortgage. Yet it is apparent that the legislature does not obey
the spirit of the injunction of the constitution when it provides for
the taxation of mortgages in a manner which, while it is uniform and
just in letter and form, will, as everyone at all conversant with the
subject knows, result otherwise in practice.
But mortgages which are assessed in different counties are also

liable to pay different rates of local taxation. For instance: A. lives
in Clackamas county and owns a mortgage on land in Yamhill and
Polk counties. Being a two-county mortgage, it is assessed to him
in Clackamas county, if at all, and pays the county road and school
tax levied in that county. B. lives in the same county, and owns a
mortgage on land in Yamhill county. Being a one-county mortgage,
it is assessed and pays taxes in the latter county; and it is therefore
morally certain that it will pay a different rate of local taxation from
A.'s mortgage on land in the same county. For this want of uniform-
ity, supposing that two-county mortgages are taxable at all, I think
the law must be held responsible. The fault is the necessary result
of the law and not its administration. The difference in the rate
of local tax.ation in the several counties of the state is as well known
as the difference in their size, and is as inevitable as the difference
per acre in the yield of grain within their borders. And still, until it
appears that the local rate is greater instead of less in Yamhill than
in Clackamas, B. may have no right to complain of this want of uni-
formity, because he is not injured by it.
But, waiving these suggestions, I see no reason to conclude that

there is or ever was any law of this state providing for the taxation
of mortgages except the act of 1882, and that is expressly limited to
mortgages on land "in no more than one county," and is therefore
void for want of uniformity.
But it is also claimed in defendant's brief that admitting the act of

1882 "exempts" two-county mortgages from taxation, the exemption
is void and the law valid; citing People v. McCreery, 34 Cal. 432; Peo-
ple v. Gerke, 35 Cal. 678, and People v. Black Diamond Coal M. Co.
37 Cal. 54. The latter two cases merely affirm the decision made in
the first one. In that the court held, reversing the cases of People v.
Coleman, 4 Cal. 46, and High v. Shoemaker, 22 Oal. -363, that under
the constitution of the state, which requires that "taxation shall be
equal and uniform throughout the state," and that "all property in
the state shall be taxed in proportion to its value," the legislature
had no power to exempt private property from taxation. By the gen-
eral revenue act, then (1867) in force, it was provided that "all prop-
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erty of ever kind and nature whatever within the state shall be sub-
ject to taxation, except" certain property therein specified, as mining
claims and growing crops. The defendant resisted the collection of
a ta:x. levied under this law on property not within the exemptions,
on the ground that the whole act was unconstitutional and void OIl
account of the exemptions. But the court held that the exemption
being void was no part of the act, and that it must be read as if that
provision had not been inserted in it. To have held otherwise would
have left the statfl wholly without a revenue act or revenue, and doubt-
less t,he argument ab inconvenienti had weight with the court. But
that is not this case by any means. The act of 1882 does not deal
with two-county mortgages, nor "exempt" them from its operation;
it relates simply to one-county mortgages; and if two-county mort-
Hages are not affected by it, it is not because it exempts them from
its operation, but for the reason they are not included in it. 1t is a
case, then, not of an illegal "exemption," but an "omission" or fail-
ure to provide. If the act had expressly or in effect first provided
for the taxation of all mortgages, and then declared that two-eounty
mortgages should be exempt from its operation, the case would be
parallel with People v. McCreery. And upon the law of that case
the court might declare the exemption void, thus leave the act to
have effect according to its terms upon all mortgages. But in a case
like this, where the unconstitutionality of an act arises from an "omis-
sion" rather than an insertion, there is nothing to strike out or de-
clare void, unless it be the whole act. A court may declare a clause
in an act invalid and leave the act to stand without it, if the opera-
tion does not nullify or render nugatory what remains; but it can-
not put words into an act which the legislature has omitted-and,
presumably, designedly so-forthe purpose of making it valid. That
would be legislation-making the law rather than declaring it. In
other words, the power to strike an unconstitutional clause out of an
act is a very different thing from the power to insert one in an act to
make it constitutional. The one is judicial, the other legislative.
But it also suggested in the brief for the defendants that the

words of description or limitation-"in no more than one county"-
by which the operation of the act is restrained or confined to one-
county mortgages, may be stricken out as unconstitutional, and then
the act would in terms apply to all mortgages, and therefore not be
obnoxious to the charge of the want of uniformity. But that would
defeat the purpose of the legislature, which was to tax one-county
mortgaHes and no other. Besides, the method of proceeding under
the act is not adequate to the assessment of two-county mortgages,
and therefore it could not be enforced against them, and would still
remain what the legislature intended it should be-an act for the
taxation of one-county mortgages. The act would still contain the
positive direction (section 2) that a mortgage for the security of a
debt shall be assessed in the county where the land lies; and this
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itself would prevent the applioation of the aot too. mortgage upon
land in more than one county.
But, passing the question of uniformity, this act is clearly void be-

cause it was passed in violation of section 23 of artiole 4 of the con-
stitution, which ex.pressly forbids the passage of a "special or local"
law "for the assessmeut and collection of taxes." It is not necessary
to add to what was said on this subject in the former opinion, as the
brief only refers to Allen v. Hirsch, 8 Or. 412, which I regard as
overruled by Manning v. Klippel, 9 Or. 367, so far as it decides that
a public statute cannot be a "special or local" one within the mean-
ing of section 23 of article 4 of the constitution of the state. A
"special" act relates to a part and not the whole,-as one·county
mortgages, and not all mortgages; and whether it is also considered
a or "private" one, is altogether immaterial and irrelevant.
Under the oonstitution of this state all statutes are "public" ones, un-
less otherwise declared in the body of the aot. Art. 9, § 27, Or.
Const. If an act is not a "special" one beoause it is also a "publio"
one,- that is, an aot of which courts take judicial notice,- then
every prohibition contained in the constitution against special legis-
lation may be violated with impunity. According to this idea, if the
law is "public" it is not special. But the constitution makes it pub-
lic, however special its nature or operation, unless the legislature
otherwise declare. So, as there can be no special law, according to
this theory, unless the legislature declares it private, it is not likely
that when it undertakes to pass an act upon subjects forbidden to
special legislation that it will take the trouble to declare it private,
and thus subject it to the risk of being declared unconstitutional.
But undoubtedly, under the constitution of the state, an act may be
both "public" and "special or local," and the presence of one of these
qualities in no way implies or excludes the other. An act cannot be
both "public" and "private," but it can be either and be special.
The brief for the defendants also oontains the statement, much

circulated at the time the provisional injunction was allo)Ved, to the
effect that the supreme court in Mumford v. Sewell, supra, had de-
cided that the act of 1882 is not in conflict with the constitution of
the state, and this court had disregarded such decision, and held the
act void notwithstanding. Now, the fact is, the court, in Mumford v.
Sewell, did not hold the act constitutional any further than as follows:
(1) It was passed by the legislature according to the form prescribed
by the constitution; (2) the legislature has power to provide for the
taxation of mortgages; and (3) the act does not impair the obligation
of the contract between the mortgagor and mortgagee. The first of
these rulings was followed by this court of'course, without comment,
and the second with express approbation. The third ruling was con·
curred in, but, as the question involved is a federal one, it was decided
by this court for itself. The question of uniformity, upon which this
court held the act void, was not presented to the state court, or de-
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cided. -by it. had been, this would have followed it, of
course.
To inteiligent and fair-minded persons this explanation of so plain

a .miJ,tter may seem superfluous. But the statement that this court
had arbitrarily disregarded a decision of the supreme
com;t ofthestateon a question of local law, has been so positively
and persistently made, that I deem it but just to myself, and the court
in which I have the honor to sit, to correct it.
It is hardly necessary to add that in all my action in this matter

I have not. been influenced by any desire to promote or prevent the
taxation of mortgages, but only to ascertain and determine the rights
of the parties to this suit under the laws and constitutions of the
countrv.
The·demurrer is overruled, and the defendants have 10 days, as

provided in the stipulation, which to answer the hill.

BAGLEY and others v. CLEVELAND ROLLING MILL Co.

(Uircuit Court, N. D. New York. July 26, 1884.)

1. BETTING ASIDE A VERDICT-CAUSE-TEST.
If the evidence introduced during the trial of a CaRC was such that it would

have been the duty of the court to set aside a verdict in favor of a defendant
as contrary to the evidence, if such verdict had been rendered by the jury, then
it was the duty of the judge to direct a verdict for the plaintiffs.

2.BALE-WARRANTy-ExpRESS AND IMPLIED-RIGHT OF ACTION.
The rights and remedies of a purchaser are not affected by the question

whether a cause of action arises out of a breach of a contract by the vendor to
deliver an article of a specified quality, or out of a breach of arepresentation
which is collateral to the contract, or out of such a breach when the repre-
sentation or warranty is implied instead of being express.

S. SAME-LIABILITy-DuTY OF VENDEE.
A manufacturer of steel having, in obedience to several orders from a cus-

tomer, furnished the latter with steel of a certain quality, if, upon receipt of a
subsequent order from the same customer for the same article, he supplies an
inferior quality, he is liable upon his undertaking that the steel was of the
quality ordered, and such liability is not lessened by the fact that the customer
did not avail himself of his opportunity to tcst the steel before using it.

4. SAME-QUALlTy-LEGI'I'IMATE PRESUMPTION.
If there is a warranty of kind and quality, the purchaser has a right to 8S-

sume the warranty to be true, and therefore he may sell with like warranty,
and defend suits for the breach, and recover of the vendor.

At Law.
Oharles D.Wright and Francis Kernan, for plaintiffs.
Levi H. Brown and Beach Ii Gushing, for defendant.
WALLACE, J. If the evidence introduced upon the trial of. this

case was such that it would have been the duty of the court to set
aside a verdict in favor of the defendant as contrary to evidence,
if such verdict bad been rendered by the jury, then it was the duty


