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- Tee Luoy D.
(District Court, 8. D. New York. July 14, 1884.}

1. CorrisioN—Tow—RIVER NAVIGATION.

In passing an established harbor, like Elizabethport, New Jersey, on the bor-
der of a narrow stream, tugs with’ large tows, which require the use of nearly
the whole channel, are bound to take extraordinary precautions in giving no-
tice of their approa(,h and to give, if needed, effective aid to vessels unwarily
coming to anchor in places of danger; and "such vessels, on receiving actual
notice of approaching danger from such’tows, which are in the habit of pass-
ing, are also bound to take immediate measures to get out of harm’s way.

2. SAME—VESSEL AT ANCHOR—FAULT.
Where one of a fleet of 21 canal-boats came in collision at Elizabethport,
New Jersey, at about 2 A. M., with a schooner which arrived there and came to
anchor about 10 ». M., about 100 feet off the dock, in a place dangerous from
such passing tows, held, both in fault.

In Admiralty.

E. D. McCarthy, for the libelant a,nd the Wilbur.

Owen & Gray, for the schooner,

Browx, J. The libelant, who is the owner of the canal-boat Mon-
itor, sues to recover for his damages oceasioned by a collision with
the schooner Lucy D., at about 2 o’clock in the morning of Decem-
ber 22, 1882, while the schooner was at anchor at Elizabethport. The
Monitor was one of a fleet of 21 boats coming up to New York with
the flood-tide, in tow of the steam-tug Wilbur, and was the outer boat
of the fourth tier on the port side of the tow. Under the new supreme
court rule in admiralty, No. 59, upon the application of the defend-
ant vessel, the steam-tug Wilbur has also been made a party defend-
ant. See 15 Fep. Rer. 162.

The Luey D. sailed down to Elizabethport and arrived there at
about 10 o’clock ». M., and came to anchor either off pig-iron dock, or
two or three piers above, and from 100 to 200 feet out in the stream.
The entire channel there is but 600 or 700 feet wide, and tows have
been accustomed to come up with the flood-tide. Just below the pig-
iron dock is a considerable bend in the strea.m, g0 that the flood-tide
sets tows coming up stream towards the pig-iron dock, thence for a
short distance parallel with the stream, and then a little towards the
opposite shore. At the strength of the flood the current runs about
three knots. In coming round this bend, a tug with a tow upon a
hawser, like the present, must go ahead at full speed, or the tow will
‘run upon the docks or become unmanageable. There can be no ques-
tion, from the evidence, that. the navigation of such tows through this
narrow stream is attended with more or less of danger to vessels at
anchor at Elizabethport. The danger dlmlmshes, however, the fur-
ther vessels are anchored above the plg.n-on dock, as the channel
becomes. wider above, and the flood-tide is deﬂected somewhat to
the opposite shore. Notwithstanding the custom for tugs with large
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tows to come through this channel-way, they have no right to appro-
priate it to themselves exclusively. They must be held legally bound,
when navigating with tows of such size and of an unwieldy character,
to take all requisite precautions fo see that other vessels are out of
their path, or receive due notice and assistance to get out of the way.
The master of the Lucy D. was a comparative stranger at Elizabeth-
port, although he had been there some years before. He anchored
within a reasonable distance of the piers, where vessels were formerly
accustomed to anchor to some extent, but much less in late years,
both from the decrease of shipping there, and probably from the
greater danger from tows. Another vessel was at anchor but a short
distance above him, There was more room further up, where he might
have anchored as well. An hour or two before this collision he had
notice from the helper of another tow that he was in a dangerous po-
sition, The pilot of the Stickney, a helper, which had passed down
at about 11 or 12 o'clock to assist another tug and tow coming up
ahead of the Wilbur, had shouted to this vessel, as he passed down,
to get out of the way; but it is not proved that this notice was heard.
Not long after, however, the Stickney returned, ahead of her tow, for
the purpose of getting this schooner out of the way before:-her tow
arrived. A line was got out to the schooner, and the Stickney under-
took to pull her in nearer to the Jersey shore; but the line broke,
and the schooner swung back to her place. The first tow, however,
passed the schooner safely; but in doing so it grounded on the op-
posite shore, a little way above. The Wilbur following not long after,
with her tow, avoided grounding, but the libelant’s boat swung against
the bows of the schooner, and received injuries from which it shortly
afterwards sank.

I think the Lucy D. must be held to be chargeable with negligence,
if not for anchoring so low down the stream as she did,—the cap-
tain being a stranger there,—yet certainly for not taking any steps
of her own to move further inshore when the Stickney undertook to
haul her further in, for this was the best possible evidence to the cap-
tain that he was in an improper and dangerous position. Notice
was then, at least, given him that the Wilbur was to follow the previ-
ous tow; and there was ample time for the schooner to have been
brought to a safe position, even by her own efforts, had she heeded the
warning. The Cachapool, T Prob. Div. 217.

In a place like Elizabethport it is but reasonable, however, to hold
that tugs carrying such large tows, which are so dangerous to ship-
ping at anchor, should be required to take affirmative measures of
,their own in assisting to keep the channel clear in those places where
they virtually need to appropriate it almost wholly to themselves;
and to see that strangers arriving there, who do not fully know the
room required by such tows, and who.unwarily come to anchor in a
dangerous place, should have timely notice, with the offer, if need be,
of all necessary help to get out of the way. The same principle ap-
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plies as in the case of an intended launch. The Cachapool, 7 Prob.
Div. 217. Some of the evidence would indicate that the Stickney
was designed to act in behalf of the Wilbur’s tow in getting the Lucy
D. out of the way. It does not clearly appear, however, whether
the slight effort of the Stickney to move the Luey D., after the first
tow had passed, was a mere voluntary, friendly act, or whether the
Stickney undertook this service by some definite arrangement in be-
half of the Wilbur and her tow. In either event, the Stickney’s serv-
ices were evidently inefficient and faulty. Her lines broke at first,
ana afterwards no decisive measures were taken to assist the schooner;
nor does the absolute necessity of her removal appear to have been
decisively urged upon her, as certainly should have been done had she
been anchored so far down stream as opposite the pig-iron dock.

On the whole, I feel bound to hold, considering the dangers of the
place arising from the navigation of tows of such a character in so
narrow a channel, that extraordinary precautions are incumbent upon
those in charge of such tows; and that the Wilbur must in this case
be held jointly responsible for the loss, for not having provided such
effective measures as were fairly incumbent upon her, to see that no
injury happened to vessels unwarily anchoring in that vicinity.. Each
must, therefore, pay half the damages, with costs, and a reference
may be taken to ascertain the amount.
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KimparL v. Boarp or Com’rs and others.
(Cireuit Court, D, Indiane, July 17, 1884.)

1. Mu~iorpAL DEBT IN Excess ov CONSTITUTIONAL LiMirT— County Boxps (IN-
DIANA) IN AID OF GRAVEL RoADs—CoOUNTY LIABILITY.

County bonds, issued under the laws of Indiana for the construction of
gravel roads, notwithstanding the special provision made for payment by as-
sessments upon lands within two miles of the improvement, constitute a county
indebtedness within the meaning of the amendment of March 14, 1881, to the
state constitution, which forbids and declares void any debt of any political or
municipal corporation in excess of 2 per centum on the taxable property within
such corporation.

2. BAME—POWER OF COUNTY BOARDS—PUBLIC IMPROVEMENTS—PRIVATE BENE-
FITS,

Under the gravel-road laws of 1ndiana, which require the proposed improve-
ment to be of public utility, county boards may issue bonds which shall con-
stitute a general county liability to construct such roads, though the benefits
may inure mainly to a particular district or to individuals.

3. BamMe —Voip BoNDs — RECOVERY OF MoNEY PAID FOR— IDENTIFICATION NOT
NECESBARY,

In an action for the recovery of money paid to a county for a void issue of
bonds, it is no obstacle to the granting of relief that the money has heen com-
mingled with other moneys and cannot be indentified, if the proper amounts
cap be ascertained.

In Equity.

Claypool & Ketcham, for complainant,

Harrison, Miller & Elam, for defendants.

Woobs, J. This bill is brought against the board of commission-
ers and the treasurer of Grant county, Indiana, for the recovery of
money paid by the plaintiff to the county as the purchage price
for certain bonds of the county, issued and sold to the plaintiff under
orders of the board, for the purpose of raising money to be used in
the construction of free turnpike roads in the county theretofore
ordered by the board fo be constructed. The ground on which the
plaintiff predicates his claim of right to recover the money is that
the bonds issued to him were illegal and void, because, when they
were issued, the county was already indebted to the full amount of two
per centum of the taxable property within the county, as determined
by the last assessment for state and county taxes previous to the issue
of the bonds; that the plaintiff purchased the bonds in the belief that
they constituted a lawful security ; and that the money which he paid
to the county for the bonds is still in the county treasury unexpended.
An offer to surrender the bonds to the county, and a demand for the
return to the plaintiff of his money before the bringing of the action,
are alleged, and also an offer and readiness to produce the bonds in
court for surrender.

The answer, which is verified, does not controvert the allegations
of the bill, but shows in detail the proceedings had before the board
of commissioners of the county for the construction of certain free

v.217,00.3—10



