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claIms and possessions, it is sufficient if the occupant exercise own-
ership over the land." Other objects than an artificial structure in
the nature of fences may mark the limits of the possessionelaimed;
such as ravines, water-courses. and the like. And .furrows in the
field, mounds at short distances apart, and many other devices, .not
constituting strictly an inclosure, may equally answer the purpose.
The subjection of the land to the uses of the claimant, to the exclu-
sion of others, and the identification with reasonable certainty, ac-
cording to the circumstances of the case, in some visible or apprecia-
ble way, of its extent, are the material faots necessary to establish
the adverse character of the possession. In many decisions an in-
closure is spoken of as essential, because the limits of the landin ques-
tion could only be marked conveniently in that way. But the essen-
tial fact is the indication, given by the inclosure, of the limit to which
the possession claimed extends. None of the authorities deny. the
equal efficacy with an artificial inclosure of other defined bounda-
ries or means of indicating the limits of a tract to which the posses-
sion of ltn occupant extends. In the present case there was evidence
tending to show that the premises in controversy claimed by the de-
fendant had been inclosed with a fence more than twenty years, though
the inclosure had been renewed eight or nine previous to the
commencement of the action.
The objection that the transfer of Hall's interest to the defendant

was attempted to be shown by parol, was not well taken. The evi.
dence was not offered or received to show such transfer,""":.which could
only be by to prove that Hall abandoned the posses-
sion and surrendered it absolutely to the defendant, who thereupon
entered upon the land and held it adversely.
l'he refusal to admit the assessment rolls in evidence is so obvi...

ously correct as to require no consideration•
. Motion for a new trial denied.

MACK and another v. SLOTEMAN and another.
(Oircuit Oourt, E.D. Wisconsin. May 27, 1884.) . .,' .

1. CONTRACT - GUARANTY - HEATING ApPARATUS - ALTERATION OP 'PROPOsJID
BUILDING. . . . . .), . • .;
Under a contract by which t:tle mallUfacturers of a steam-he.ater .and

lator introduced such an apparatus into il. building in. coutse of etect10n and
guarantied its efficient working, they should not be held liable under· their
guaranty c;lesiKn of the building, as submitted· to them.•.was
altered, without tl).eir consent, so as to materially cbllnge the prQPosed loRatioQ
of windows, fire-places, chimneys, etc., or so as tosubstanti'allychange the
construction of the apparatus itself. thereby reducinll:the heatinlt pOWllr of the
apparatUf.1, '. .... " i

2 .. SAME.,....NEGLECT OF PLAINTIFF. . . .' . .'.. .•
After the introduction into a building'of a steam-heating ventilating

apparatus the manufacturers of the latter should not .be held liable; under 'a
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guaranty of it$llfficient worldng, if the proprietor of the building or his serv-
ants neglect to fire the furnace to a suflicient intensity, or omit other acts nec-
essary in that connection.

S. SAME---FACT FOR THE JURY.
,In an action based upon the guaranty of the manufacturel'B of a steam-heat-

,iug apPltratus for its efficient working, the jury is to decide upon how far a
change in the construction of the building affected the efficiency of the appa-
ratus, and also whether a lack of such efficiency was caused by the neglect of
the plaintiffor his servants to fire the boilers sufficiently. or otherwise properly
manage the apparatus.

4. SAME-MEASURE OF DAMAGES.
The measure of the plaintitl's damages, if the defendants have broken their

contract to heat his building with their apparatus, is the difference between
the value of the apparatus in its alleged defective condition and what its value
would have been if it had met the requirements of the contract.

Ii. BAME-EFFICIENCY-PLAJ:NTIFF'S FRAUD.
If the fact be that the apparatus placed in plaintiff's building bydefundltnts in

all substantial respects fulfilled the requirements of the contract, and the ar-
chitect or superintendent fraudulently or in bad faith withheld from defend-
ants a certificate to that effect prOVided for by the contract, or if the certiticate
was withheld on account of gross mistake on the part of the superintendent,
or faIlure on his part to exercise an honest judgment upon the question of the
sufficiency of the apparatlls, then the defendants would be entitled to recover
the balance of the contract price, althougl:r the certificate is not produced.

6. SAME-How PLAINTIFF AFFECTED BY RECOVERY OF COUNTER-CLAIM.
When, pending the. trial of a cause, the plaintiff, by whom alone the suit

was commenced, amends his pleadings so as to admit a co-plaintiff, so that a
recovery of damages is sought in favor of them both, in the event ctf a verdict
against them the recovery the defendants' counter-claim will go against
both the plaintitls.

At Law.
Finches, Lynde Miller and James G. Jenkins, for plaintiffs.
Ootzhau8en, Sylvester, Scheiber et Jones, for defendants.
DYER,J., (charging jury.) Itappears from the pleadings and evi.

dence in this cause that in 1882, in' accordance with certain plans
and'specifications prepared by E. Townsend Mix & Co., as architects
and guperintendents of the work, the plaintiff Mack constructed for
business purposes a certain five-story brick building, situated on the
south.west corner of East Water and Wisconsin streets, in this city.
In July, 1882, the architects prepared specifications for a steam heat-
ing and ventilating apparatus to be provided for the building, and
invited propo&!lils for supplying the building with such apparatus.
In response thereto, the defendants made proposals by which they
proposed to put into the building two of the Walker & Pratt Manu-
facturing COI\1pany's No.3 safety sectional boilers, one to contain 28
sections and the other 20 s'ections, both to be complete with all trim-
mings. castings, fire tools, etc.• and to be properly and substantially
seUn masonry. and to be connected with the proper sized pipes and
fittings to radiators and stacks of indirect radiation. as specified in
theproposs.ls with reference to the different stories in the building.
They declared thatitwas the intention of their proposals and speci-
fications to include all necessary carpenter and tin work, (not already
cqntracted for;) also galvanized iron at base of radiators, to prevent
t4e. Gold air flowing across the floor as it is admitted at the windows j
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also all necessary mason-work, the mechanical device for regulaiing
cold-air inlet, the registers required. for indirect stacks, and whatever
should be necessary to constitute a first-class steam-heating appa.
t;atus. The defendants alSO, by these proposals, guarantied to heat
the building to a temperature of 70 degrees Fahrenheit, in any winter
weather, with a consumption of not more than 175 tons of coal, if the
boilers were properly fired, and proposed to put in tbe apparatus,
under the supervision and subject to the approval of the architects
and superintendents, in the best alii most workmanlike manner; the
entire work to be done and the apparatus furnished for $8,400. It
appears that these proposals were accepted, and on the twenty-eighth
day of July, ]882, the parties entered into a contract by which the
defendants agreed to build, finish, and complete in a careful; skillful,
and workmanlike manner, to the full and complete satisfaction of
Mix & Co., architects and sUp'erintendents, and by and at the times
mentioned in the specifications, a complete low-pressure steam-heat-
ing and ventilating apparatus, to be furnished and set up in full
working order, perfect in all its parts, in saiel building, so as to fully
.carry out the design of the work as set forth in the'specifications, and
the plans and drawings therein referred to. The specifications and
the plans of the building were made part of the contract. In consid-
eration that the defendants should furnish all materials, and fully and
faithfully execute the work, so as to fully carry out the design thereO'f
as set forth in the specifications, and according to the true spirit,
meaning, and intent of the same, and to the full and complete satis-
faction of the architects and superintendents, the plaintiff Mack
agreed to pay to the defendants therefor the sum of $8,400, in in-

as follows: In the language of the contract, "as the work
progresses to approval of superintendent, he will, from time to time,
certify payments to said party of the second part, on account of work
and materials furnished under contract, not exceeding sixty pet cen-
tum upon said work and materials so furnished in building, untiUhe
job has been perfectly tested as to its performance, as to execution,
and also as to workmanship and economy of fuel, to satisfaction
of superintendent of work. And upon completion of job and fulfill-
ment of guaranties, payments will be made to party of first part of
balance due; provided the said superintendent shall certify in writing
said party of first part is entitled thereto." I have not recapitulated
all the details of the specifioations and proposals, nor all the provis-
ions of the contract, but only the substance of such ;parts as seem
most material to the issue.
It appears by undisputed evidence that after the making of the

contract, and in the fall of 1882 and winter of ]882-88, the defend...
a.nts proceeded tOPl1t into the building two Walker: &,Pratt boilers,
one containing 28 and the other 20 sections, and in oonnectiolt there-
with the steam-heating and, ventilating apparatus,concerningwhich
this oontroversy has arisen. It is, alleged by the plaintiffs that this
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apparatus, including the boilers, did not, in certain essential respects,
meet the requirements of the contract, and this is a suit on the part
of the plaintiffs to recover damages which they claim to have sus-
tained on account of the alleged failure of the defendants to place ip.
the building such a heating and ventilating apparatus as the con-
tract provided for and required. The defendants, in reply, maintain
that they fully performed the contract; that they furnished such an
apparatus as:they obligated themselves to furnish, and that the plain-
tiffs have no valid claim against them for damages; and further, on
their part, by way of counter-claim, seek to recover the unpaid bal-
ance of the contract price for the apparatus, and also a balance alleged
to be due them for extra work done and materials furnished.
The first question for your consideration is, are the defendants liable

in damages to the plaintiffs? and that involves the question whether
or not the defendants fulfilled the contract by furnishing and placing
in the. building such a steam-heating and ventilating apparatus as it
was their duty under the contract to furnish and place in the building,
and by doing the work incident thereto in a proper and ",rorkmanlike
manner. It is alleged by the plaintiffs that the contract was not ful-
filled by the defendants in the following particulars: That the appa-
ratus as placed in the building was insufficient to heat it to a tempera-
ture of 70 degrees Fahrenheit in winter weather; that it was insufficient
to thus heat the building in any winter weather with a consumption of
not more than 175 tons of coal in a season of eight months; and that
itwas not placed in the building in complete condition, and in a skill-
ful and workmanlike manner.
The contract between the parties speaks for itself, and its purpose

and meaning are apparent on its face. There is no difficulty in un-
derstanding it. When the defendants entered into the contract they
must be presumed to have known the situation and exposure of the
building, and also all such details relating. to the form and character
of its construction as were disclosed by the plans, for the plans were
made part of the contract. Itmust be presumed that they had knowl-
edgeof everything pertaining to the interior arrangement and archi-
tectural design of the structure, which was shown by the plans, and
that with this knowledge they deliberately entered into'the contract.
Having made the contract, it was incumbent upon them to fulfill its
provisions with fidelity, and to perform its guaranties to tha full extent
.which their terms and spirit required, and if, through any fault, neg-
. leot, or omission on their part they have failed to meet the require-
ments of their undertaking, they are answerable to the plaintiffs in

for this was the obligation they assumed, and this the respon-
sibility they incurred. But if they have performed their contract and
have furnished to the plaintiffs what they agreed to furnish, then they
are not so liable.
Recurring to the contract, let us observe again the specific· duties

which it imposed on the defendants. In the first place, they were to
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build, finish, and complete, in a careful, skillful, and workmanlike
manner, a complete low-pressure steam-heating and ventilating ap- .
paratus, to be furnished and set up in full working order, perfect in
all its parts, in the building, so as to fully carry out the design of the
work as set forth in the specifications and the plans and drawings of
the structure. The building was to be divided into numerous apart-
ments, which were io be arranged and constructed for occupation,
and it was evidently the intent of the parties that this should be a
complete, and, with proper management, a successfully working ap-
paratus, so that on its completion it would properly heat the building.
There were to be two sectional boilers of a certain manufacture,
which were to be complete, with all trimmings, castings, fire tools,
etc. These boilers were to be connected with pipes of the proper
size, and fittings to radiators and stacks of indirect radiation, through-
out the different stories. All mechanical devices for making the ap-
paratus opel'l1tive for the purposes of heating and ventilation were
to be furnished and applied, together with whatever should be neces-
sary to constitute a first-class heating apparatus. These specifica-
tions and provisions of the contract are plain, and need interpre-
tation from the court. Then we come to the guaranty, which/ is
made a vital feature uf this controversy. The defendants guarantied
that this apparatus would heat the building to a temperature of 70
degrees Fahrenheit, in any winter weather, with a consumption of
not more than 175 tons of coal in each season of eight months, if the
boilers were properly fired. This is a of the capacity of the
apparatus; that is, that as it should be pu.t up and established in the
building by the defendants, it would heat the building to the speci.
fied degree of temperature in any winter weather;' and this means
the building as it was situated, and with its exposure, and according
to its structural arrangement and design, as shown by the plans. It
means, also, that if necessary it would heat the entire Building to the
specified degree of temperature, and that the consumption of coal
should not exceed the specified amount per season. But the guar-
anty also means that the apparatus would do this work if it was
properly managed. Of course, the defendants are not to be under-
stood as warranting that the apparatus would meet the requirements
named, under negligent or incompetent management: and here I in-
struct you that if this apparatus failed to heat the building, or any
part of it, to the required degree of temperature, because of careless
or unskillful or incompetent on the part of any employe
of the plaintiffs to whom its care and charge were intrusted, and if
it would have met the requirements of the guaranty under proper care
and competent management, the plaintiffs, and not the defendants,
are answerable for such failure. The defendants, as I have said, are
to be held to a faithful performance of their contract, and if in fact
they did perform, by putting into the building a complete apparatus,
capable, under proper care and competent management, of doing the

v.21F,no.2-8
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required work, then they ought not to be held accountable for any
failure of the apparatus, resulting from negligence or unskillfulness
or incompetency in its management by the plaintiff's employes. In
this connection I give you the eighth instruction asked by defend.
ants, as follows:
"In regard to the Bufficiency of this steam-heating apparatus, the contract

between the parties provides that tb'3 same must be adequate to heat the
building to a temperature of 70 degrees Fahrenheit, in any winter weather,
with a consumption of not more than 175 tons of coal, •if the boilers are
properly fired.' And if the jury find from the evidence that said boilers were
not properly fired while the plaintiffs had charge of the heating, then the
failure of the apparatus to conform in these particulars cannot be assigned
as a breach of the contract."
I do not say or intimate what was the fact in relation to the firing

of the boilers or the management of the apparatus; that is a question
which it is your exclusive province to pass upon. As I have indi-
cated, if this apparatus, as put into the building by the defendants,
did not meet the requirements of the guaranty, the defendants cannot
be relieved from their obligation by claiming that the building was so
situated as to be peculiarly exposed to the winds of winter, or that it
has an unusual extension of glass surface, for they contracted with
reference to that state of facts. And in regard to workmanship and
materials used in. the construction of the building, ex.ternally and in-
ternally, for the purpose of protection against cold, I instruct you that
the defendants contractedwith reference to such quality of workman-
ship and materials.as ordinarily enters into and as would ordinarily
and naturally be expected to be placed in buildings of the class and
character of this building.' If first-class workmanship and materials
are ordinarilypnt into such buildings, then the defendants had the
right to expect that such workmanship and materials would be put
into thIs building. The defendants did not contract against mechan-
ical defects ox deficiencies in construction which ought not to have
existed, if any such did, in foot, exist. Agood deal of testimony has
been produced in relation to the construction of windows in the build-
ing. The defendants had the right to expect, when they made their
guaranty, that the windows and window-frames and casings would be
so constructed and adjusted as to afford such security against the
external atmosphere as is ordinarily provided, and as it would be
naturally expected the builders would provide in such a building.
The defendants did not guaranty to protect the inmates of the build-
ing against exposure to cold arising from mechanical defects in the
windows which ought not to have existed in such a structure, if any
such defects did, in fact, exist. The meaning of their guaranty is that
the apparatus would heat the building to a temperature of 70 degrees
Fahrenheit, in any winter weather, with the windows constructed and
ndjusted as it would be ordinarily expected they would be constructed
and adjusted in such a builQing. In other words, as is stated in one
of the instructions asked by the defendants:
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"If the jury find from the evidence that, as now claimed by the defendants,
sufficient heat was produced and generated to heat the building to the required
temperature, but that the same could not at all times be retained in some of
the rooms on account of defects in the construction, not manifest from the
original plans and specifications, and beyond the control of these defendants,
then such occasional insufficient heating thus caused cannot be properly laid
to their charge. "

Whether there were such defects in the construction of the build-
ing as is claimed by the defendants, is a question of fact for you alone
to determine; and whether, if there were defects, the alleged insuffi-
cient heating of the rooms, or any of them, was attributable to such
defects, is also a question for your sole consideration.
As to rooms containing grates or fire-places and ventilating shafts,

if th€ proposed arrangement and construotion of the rooms were
shown on the plans, then the defendants must be held to ha've con-
tracted with such arrangement and construction in view. In this
connection, with slight change, I give you the eleventh instruction
asked by the defendants: .
"If the jury find from the evidence that subsequent to the signing of the

contract changes and alterations were made by order of the architects, eitber
in the buildinl( or heating apparatus, that interfered materially with the car-
rying out of the original contract in heating said block, then such changes
were at the risk of the owners; and for insufficiency of the apparl1tus in any
particular, growing out of such alterations so made, the defendants would
not be responsible."

As to the chimney in the building, about which testimony has been
given, I have only to say to you that if the plans of the building
showed what were to be the size, height, form, and capacity of the
chimney, and the construction and arrangement of its flues, and the
defendants could ascertain the same by inspection of the plans and
drawings, and if, subsequently, there was no agreement to change the
size and capacity of the chimney or flues, then they must be held to
have made their contract with reference to such plans. If the plaus
were ambiguous in that particular, or did not specify details in the
construction of the chimney, so as to enable the defendants to know
what kind of chimney was to be constructed,. then they had a right to
suppose and expect that a sufficient and properly constructed
ney would be erected, with properly arranged fiues, so as to permit
the eflicient operation of such a steam-heating apparatus as they pro-
posed to put into the building. If, during the progress of the work,
the defendants were advised of the proposed form andconsti'uction
of the chimney, and requested certain changes to be made, and such
changes were accordingly made, and they afterwards placed the ap-
paratus in the building, then they cannot complain of such changes
as tending to render the work of the apparatus it)efficient. Further,
in the language of one of the. instructions asked,. "if the jury find
frQmthe evidence that subsequent to the signing of the contract it
was promised and agreed to enlarge the size of the chimney beyond
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what the original plans showed it to be; and that such promise and
agreement were not faithfully canied out, then, and in such case,
.occasional defects in tho working of said steam.heating apparatus,
caused by the failure to elllurge the size of the chimney, are not
chargeable to the defendants in this case."
Now, gentlemen, I think I have saill to you all that I am required

to say in considering the plaintiffs' case concerning the rights, duties,
and obligations of the parties under this contract. Counsel, in argu-
ment, have stated to you with clearness the points of difference be-
tween the parties and the respective claims they make. I shall not
travel over the field of facts covered by the evidence. Upon the proofs
so fully laid before you, you must determine whether the defendants
failed to perform their contr.act as contended by the plaintiffs, or
whether in fact they fulfilled its requirements, as they insist they did.
[rfhe court here stated to the jury the respective claims of the par.

ties upon this branch of the case.]
In establishing their case, it is incumbent upon the plaintiffs to

satisfy you by the evidence that the apparatus did not fulfill the re-
quirements of the guaral).ty; and in determining this question you
have a rigbt to consider, among other things, whether a fair and suffi-
cient test of the heating capacity of the apparatus was or was not
made before the plaintiffs called on the defendants to remedy the al-
leged deficiencies therein. If, under proper management and proper
firing of the boilers, the apparatus in question was inadequate to heat
this building, constructed according to the plans and specifications,
to a temperature of 70 degrees Fahrenheit, in any winter weather,
with a consumption of 175 tons of coal in a season of eight months,
and if such failure to so heat the building was not attributable to
such defects or changes in the construction of the building, if any,
as I have instructed you the defendants did not contract to provide
against, and were not answerable for, then the plaintiffs are entitled
to an allowance of damages in their favor. If, on the contrary, under
competent management and p:roper firing of the hoilers,
ratus was adequate to heat the building constructed according to the
plans and specifications, and in such a workmanlike manner ll.sI have
said to you the defendants had a right to expect it would be con-
structed, to the specified degree of temperature with the specified
sumption of coal per season, then the plaintiffs are not entitled to re-
cover damages against the defendants. So, too, if the apparatus had
the necessary heating capacity to do the required work, but failed to
heat the building to the extent required by the contract, and such
failure was solely occasioned by incompetent management of the ap-
paratus or firing of the boilers by the plaintiff's employes, or hy such
defects or changes, if any, in the construction of the building as I
have said the plaintiffs were alone responsible for, or by either of
those alleged causes, or all of them combined. then the plaintiffs are
not to recover.
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If you find the plaintiffs entitled to recover, the next question is,
what damages is it permissible to award them? Upon that subject
I instruct you that the measure of the plaintiffs' damages, if the de-
fendants have broken their contract, is the difference between the
value of the apparatus in its alleged defective condition and what its
value would have been if it had met the requirements of the con-
tract. This latter sum-that is, the value of the apparatus if it had
been such as the contra.ct called for-may be more than the contract
price or it may be loS'S, but it is obviously the proper standard by
which to measure the plaintiffs' damages, because such an apparatus
was exaetly what tbe plaintiffs were entitled to, and then the con-
tractor obtains, also, just what his defective work is worth. White v.
Brockway, 40 Mich. 209; 2 Suth. Darn. 482. So, gentlemen, if you
come to this question in the case, you will determine from the evi-
dence what was the value of this apparatus in its alleged defective
condition; then, what would have bgen the value of the apparatus
if it had fulfilled the conditions of the contract; and the difference
between those values would be the plaintiffs' damages. Then, hav-
ing thus ascertained the amount of such damages, you will allow to
the defendants or give them credit for the amount still unpaid them
on aceount of the apparatus, such amount being ascertained on the
basis of the value of the apparatus. To illustrate,-and yon will
understand what I now say as wholly illustration, and not as any in-
timation of any opinion of the court upon the facts of the case,-
suppose you find the contract broken; then suppose you find the
value of such an apparatus as the contract called for to have been
$15,000, and the value of the apparatus in its alleged defective con-
dition to have been $8,400,-then the difference between these two
sums, which is $6,600, WoUld be the plaintiffs' damages. Then,de-
ducting from the $6,600 what remains unpaid to the defendants,
which is $5,900, the balance would be $700, and that would be the
amount of the verdict in favor of the plaintiffs. Again, to illustrate,
suppose you should find the value of such an apparatus as the con-
tract called for to have $10,000, and the value of the apparatus
actually put into.the building to have been $8,400, then the differ-
ence between those two sums; which is $1,600, would be the· plain-
tiffs' damages. In such case you would apply this $1,600 on the
$5,900 unpaid to the defendants, thereby reducing that sum to
$4,300, and your verdict would then be for the defendants for $4,300.
In other words, having ascertained the difference between the value
of the apparatus actually furnished, and the value of the apparatus
if it had done the work stipulated for in the contract, you will then
allow the defendants what is unpaid to them, ascertained On the
basis of the vahle of the,apparatus they furnished, and then render
a verdict either for the plaintiffs or defendants, as the final result of
sllch an ascertainment may make necessary.
If you find that the defendants did not perform their contract,
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and therefore that the plaintiffs are entitled to an allowance of dam-
ages,-which is the branch of the case we have been thus far consid-
ering,-then there will be not3ing to consider in relation to the de-
fendant's counter-claim for the balance of the contract price. But
suppose your determination should be that the defendants have duly
performed the contract; that there was no breach on their part, and
therefore that the plaintiffs are not entitled to damages,-the question
then arises, what are the rights of the parties with. reference to the
balance of the unpaid contract price-$5,900":"'-which the defendants
seek to recover on their counter-claim? and this' is the next question
for consideration.
Ordinarily, upon its determined that there has been no breach

of a contract, it follows as a consequence that the parties to whom
anything is due on the contract are entitled to recover the amount
thus due. In the contract in question it was specially provided that
upon completion of the work to the satisfaction of the superintendent,
and fulfillment of guaranties, the defendants should receive payment
of the balance due upon the contract, provided the said superintend-
ent should certify in writing that 'the defendants were entitled thereto.
By this provision it was made a conditiQn precedent to the right of
the defendaQts to payment of the balance of the contract price on
completion of the work, to obtain the certificate of the superintend-
ent in writing that they were entitled to such unpaid balance. No
such certificate has been obtained by the defendants from the super-
intendent, and it is understood as a fact in the case that the super-
intendent has refused to make the certificate.

• • • • • • • •
It follows, therefore, that even though you should be of the opinion

that the defendants have performed their contract by putting into
this building such an apparatus aa their guaranty required, still they
are not entitled to recover the balance of the contract price unless
the non-prOduction of the certificate vf the auperintendent can be
.avoided or excused. This state of the case results from the fact that
the parties chose to make a. contract by which the architect or super-
intendent was made the judge between the partiea of the complete-
neaa and aufficiency of the work, and by which the right of thede-
fendants to payment of the final balance of the contract price was
made dependent upon the execution by the superintendent of a cer-
tificate that they were entitled thereto. The conrt cannot change
the contract which the parties made, or make a new contract for
them. But, though the non-production of the superintendent's cer...
tificate, if not in some legal manner excused, preventa a recovery by
the defendants of the balance of the contract price, it ceases to be a
bar to such recovery when auch facts are ahown aa in the law excuse
or avoid ita non-production; and I now proceed to state to you what
it ia necessary for the defendanta to establiah to bring about that
result.
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If the fact be that the apparatus which the defendants put into the
plaintiffs' building in all substantial and material respects ,fulfilled
the requirements of the contract, and the architect or superintendent
fraudulently, or in had faith, refused to give to the defendants the
certificate provided for hy the contract; or if the certificate was
held in consequllnce of gross mistake of the superintendent, or 'failure
on his part to exercise an honest judgment on the question of the
sufficiency of the apparatus,-then the defendants would be entitled
to recover the balance of the contract price, although the certificate
is not produced. What was contemplated by the contract was that,
after the apparatus was put in operation in the building, the super-
intendent, with full knowledge of all such facts as would enable him
to exercise his judgment in the matter, should in good faith, and
upon his best judgment, decide for the parties wbellher the appaxatus
met the requirements of the guaranty, and whether, therefore, the de-
fendants were entitled to t·he balance of the contract price remaining
unpaid. If. he so exercised his honest judgment, then his decision
against the right of the defendants to a certificate cannot be. ques-
tioned here on the ground merely that he committed an error of
judgment. What the law exacts from an arbiter thus chosen, is an
understanding of the facts upon which he is to exercise his judgment,
and good faith. For example, if an architect Or superintendent to
whom such a power had been delegated, in the face of a manifest
performance of a contract,-a performance with which he ought in
right and justice to be satisfied,-were to perversely, wrongfully, and
nnjustly refuse to give the required certificate, that would be evidence
of bad faith; and in such case, it appearing that the refusal to give
the certificate was not the result of the exercise of a candid and honest
judgment, there would he no doubt of the right of the party to recover
what might be due him on the contract, notwithstanding he had not
received a certificate. Really the question in a case like this is, has
the superintendent exercised the authority given him to determine
whether the party has performed his agreement and is entitled to
payment, with an honest purpose to carry out the real intention of
the parties as collected from their agreement? And, as tending to
establish bad faith, it is competent to show that the person to whom
the power was given to make the required certificate, perversely,
wrongfully, and unjustly withheld the ceftificate; that he was actu-
ated by ill-will, prejudice, padiality, caprlce, or motives inconsistent ..
with an intent to exercise his honest judgment of the sufficiency of
the work. But, as I have said, if the case is one where the superin-
tendent honestly exercises his judgment upon the question, mete
error in his conclusions will not avoid the non-prOduction of the cer-
tificate; nor issuch error of judgment suffici(lnt to show fraud or bad
faith or mistake. The mistake that will avoid the production of the
superintendent's certificate must be gross. It must be a tnistake in
some matter of fact by which he is led to a false result. It mijst be
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more than a merely erroneous conclusion arrived at on consideration
of all the facts. One test of such a mistake is that it is of such a
kind, and so obvious, that when brought to the notice of the arbitrator
who is to decide the question, it would induce him to alter the re-
sult to which he had come in the particular specified. It must be a
mistake as to a fact upon which the judgment of the superintendent or
arbitrator has not passed as a part of his investigation, and of such
a nature, and so proved, as to lead to a reasonable belief that he was
mtsled and deceived by it, and that if he had known the truth he
would have come to a different result. Boston Water-power Co. v.
Gray, 6 Mete. 131. In the language of one of the decisions cited on
the argument, the mistake, to be available in such a case, must be one
which shows clearly that the superintendent was misled! deluded, or
so far misapprehended the facts that he did not ex.ercise his real
judgment in the case. McAuley v. Carter, 22 Ill. 57.

• • • • • • • •
Considering all the testimony bearing on the subject, with the sug-

gestions in relation thereto which have been urged by counsel, you
will deterinine whether the non-production of the certificate is avoided
or excused. If it is, and if the contract was fully performed, then
the defendants are entitled to recover on their counter-claim fat the
unpaid balance of the contract price. If the production of the cer-
tificate is not avoided or excused, then the defendants are not entitled
to recover on that counter-claim, notwithstanding you may think that
the apparatus satisfied the requirements of the gUHranty.
• • • • • • • •

Pending the trial, the plaintiff Mack, by whom alone this suit was
originally commenced, has amended his pleadings by making one
Alexander Guiterman a co-plaintiff, and so a recovery of damages is
sought in favor of both plaintiffs. This being so, if you find that the
plaintiffs. are not entitled to recover, and that the defendants are,
your verdict will go against both the plaintiffs.

In re-MERIVLL and others, Bankrupts.

(District Oourf, N. D. New York. 1884.)

BANKRUPTCy-PnOMIFlBORY NOTE-INDORSER-PART PAYMENT-NOTE FOR BAL-
ANCE-PETITION IN BANKRUp'rCY.
The principle that the taking of a promissory Dote does not extinguish the

original debt except by express ap;reement, has little application to a case
where the parties sought to be charged are not makers but indorsers, and
wben, prior to the date of the second note, (given for balance after part pay-
ment of the first,) their legal status is completely changed by the filing of a pe-
tition in bankruptcy.


