
THE EXCHANGE BANK TAX OASES.

THE EXCHANGE BANK TAX CASES.

99

WILLIAMS V. BOARD OF SUPERVISORS OF THE COUNTY OF ALBA.NY.

(Circuit Oourt, N. D. p61J) York. July 23,1884.)

1. TAXATION Oll' NATIONAL BANK SHARES BY STATE-AcT 01' LEGlSLATURB 01'
NEW YORK-LAWS ClI. 345-VALIDITY. .
The legislature of a state cannot validate a tax which is prohibited by the

laws of the United 8tates; but it is competent for it to sanction retroactively
such proceedings 'in the assessment of a tax as they could have legitimately
sanctioned in advance.

2. SAME-AcT OF NEW YORK LEGISLATURlC OF 1881, CR. 271-THlC DEFEOT IN
THAT ACT.
In the act of 1881, e. 271, Laws New York, the fatal vice was the denial of

an opportunity to those assessed to be heard and permitted to obtain the de-
ductions and corrections allowed by the general system of assessments.

B. SAME-VALIDATING ACTS.
The general rule has often been declared that the legislature may validate

retrospectively an, proceedings which they may have authorized in advance;
and it is immaterial that such legislation may operate to divest an individual
of a of action eXisting in his favor, or sUbject him to a liability which did
not eXist originally. Ln a large class of cases this is the paramount object of
such legislation. .

4. SAME-VALIDATING ACT-PAYMENT OF TAXES IN ADY.UWlC 011' OPPORTUNITY
TO BB: HEARD.
If it was within the power of the legislature to provide for the collection of

a tax by a system which requires the tllx-payers to pay in advance of an oppor-
tunity to be heard, but permits them to have a subsequent hearing and to ob-
tain restitution, if restitution ought to be made, the validating act was consti-
tutional.

G. SAME-8Ul'tlMMARY METHODS OF DISPOSSESSION UNDER TAXATION-OTHERWISE
IN JUDIOIAL PROOEEDINGS.
In judicial proceedings due process of law requires a hearing before condem_

nation, and judgment before dispossession; but when property Is lI.ppropriated
to or under the power of taxation, different considerations from those which
prevail between individuals obtain. It is not indispensable that a hearing be
secured before assessment or before coUection of the tax; but it is sufficient if
reasonable provision is made for a hearing afterwards, a correction of errors.
or a restitution of the tax or part of a tax unjustly imposed.

At Law.
Ma.tthew Ha,le, for plaintiff.
Peckham & Rosendale, for defendant.
WALLACE, J. This action is brought to recover certain taxes as-

sessed against the plaintiff and several assignprs of the plaintiff, in
the years 1877, 1878, and 1879, and collected by the defendant.
The persons thus assessed were stockholders of the National Albany
Exchange Bank, of the city of Albany. The assessors omitted in
those years to place the names of the shareholders upon the assess-
ment roll in accordance with the requirements of the state laws reg.
ulating assessments; and it was held by this court in Albany Oity
Nat. Bank Y. Mahar, 6 FED. REP. 417, that such omission rendered
the tax illegal, because the requirement which was disregarded by the
assessors was designed to afford tax.payers an opportunity for the. .,
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examination and revision of their assessments, and therefore should
not be deemed directory merely, but essential, and a condition preced-
ent to the validity of the tax.
It is insisted for the plaintiffs that the taxes thus collected were

illegal, for the additional reason that the assessors violated the rule
of uniformity prescribed by seetion 5219, Rev. St., which prohibits
the taxation of shares in national banks at a greater rate than is as-
sessed upon other moneyedcapital in the hands of individual citizens
of the state. This contention rests upon the fact that the assessors
habitually and intentionally adopted the practice, in assessing indi-
viduals upon bank shares held by them in various banks of the city
ofAlbany, of estimating the value of the shares at par, and assessing
them at that valuation less a deduction of the assessed value of the
real estate of the bank, although, as a matter of fact, the value of
such shares differed in different banks, so that while the shares in all
the banks were really worth more than their par value, the shares in
some of them were worth less than the shares in others. It does not
appear affirmatively that the rule of valuation thus adopted operated
to assess the shares of the stockholders here, higher in proportion to
their value than moneyed capital generally. It wa,s applied alike to
shares in national banks and shares in state banks, and it is not
shown how the capital of individual bankers was valued. The action
of the assessors may have been a palpaple violation of their duty un-
der the laws of the state; and it has been so characterized in the
opinions of the judges of the state courts, when the validity of the
assessments has been questioned; but it does not follow that it was
an unfair discrimination against shareholders of national banks, and
therefore in contravention of the federal law. The question, how-
ever, is not an open one in this court, it having been decided adversely
to the plaintiff upon the same state of facts in Stdnley v. Board of
Sup'rs, 15 FED. REP. 483. The disposition which must be made of
this question is fatal to the plaintiff's case, because the case does not
turn upon the point of the illegality of the or.iginal assessments.
That point has already been decided in favor of the plaintiff. The
case turns upon the efficacy of the curative act passed by the legisla-
ture of the state to validate the assessments in controversy. Chap-
ter 345, Laws 1833. Undoubtedly, the legislature could not vatdate
a .tax which was prohibited by the laws of the United States; but H
was competent for -them to sanction, retroactively, such proceedings
in the assessment of the tax as they could have legitimately sanctioned
in advance.
The act of 1883 is the second legislative attempt to validate the

taxes in The prior act (chapter 271, Laws 1881) was ad-
judged by this court, in Albany Oity Nat. Bank v. Mahe·r, 9 FED.
REP. 884, unconstitutional, because it was in effect a legislative as-
sessment of a tax up'on a body of individuals, without apportionment
or equality as between them and the general body of tax-payers.
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The fatal vice of the act was the denial of an opportunity to those
assessed to be heard and permitted to obtain the deductions and cor·
rections allowed by the general system of assessments.
Tbe present act is carefully framed to obviate the objections which

were fatal to the former act. It legalizes and confirms the assess-
ments contained in the assessment rolls for the several wards of the
city of Albany for the years 1816, 1877, and 1878, and on file in the
office of receiver of taxes, subject to the right of the parties interested
to claim any deduction from or cancellation of the assessments to
which th.ey would have been entitled, under the laws existing when
the respective assessments were made; and it provides for a reason-
abia notice, and a reasonable opportunity for the parties to be heard,
and to obtain sucb deductions or remission of the tax as may be just.
It also provides for restitution to all the parties of any sum improp-
erly included in tae tax, with interest from the time the tax carried
interest.
The only objection to the validating act, which seems to deserve

consideration, is found in the circumstance that the tax-payers have
not been given an opportunity to be heard until after they were com-
pelled to pay their taxes. The general rule bas often been declared
that the legislature may validate, retrospectively, any proceedings
which they might have authorized in advance. And it is immaterial
that such legislation may operate to divest an individual of a right
of action existing in his favor, or subject him to a liability which did
not exist originally. In a large cluss of cases this is the paramount
object of such legislation. If, therefore, it was witbin the competency
of the legislature to provfde for the collection of a tax by a system
which requires the tax-payers to pay in advance of an opportunity to
be heard, but which permits them to have a subsequent hearing and
to obtain restitution, if restitution ought to be made, the validating
act was constitu tional.
Under the power of taxation the property of the citizen is appro.

priated for the public use to the extent to which he should contribute
to the public revenues, and he is liable to have a demand established
against him on the judgment of others regarding the sum which he
should justly and equitably contribute. He cannot be deprived of
his property, even under the power of eminent domain, without due
process of law; or, in other words, without notice and an opportu.
nity to be heard; and this is an essential requisite of every lawful
proceeding which affects rights of property or of person. In judicial
proceedings due process of law requires a hearing before condemna-
tion, and judgment before dispossession; but when property is ap-
propriated to the public use under the power of eminent domain, or
under the power of taxation, different considerations from those which
prevail in controversies between individuals obtaiu. Thus, when
property is takeu under the power of eminent clomain by the state, or
by municipal corporations by state authority, the adjudications sanc·
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tion the validity of laws which permit the property of the citizen to
be appropriated before a hearing, and before compensation. It is
sufficient if provision is made by the law by which the party can ob-
tain compensation, and for a hearing before an impartial tribunal to
award the compensation. And it is assumed by the decisions in
these cRses,.that the property of the municipality is a fund to which
he can resort without risk of loss. Cooley, Const. Lim. 560, 56l.
There seems to be no reason for, a different rule when the money of
the tax-payer is appropriated by the sovereign power under the right
of taxation.. The reason why a right to be heard by the tax-payer
respecting the imposition of a tax is valuable and essential for his
protection, is in order that he shall not be obliged to bear a dispropor-
tionate part of the public burden. If the taxing laws secure him in
this right as. effectually as is deemed sufficient in laws authorizing
his property to be taken under the power of eminent domain, it would
seem, upon analogy and upon principle, that he is protected suffi-
ciently, and that the taxing laws would not contravene the constitu-
tional prohibition.
Undoubtedly, it is beyond the power of the legislature to validate

the acts of taxing officers of a character which cannot be justified as
an exercise of the taxing power; as where a part of the property ina.
taxing district should be assessed at one rate and a part at another,
or if persons or property should be assessed for taxation in a district
which did not include them. And it is stated in general terms, by a
text writer of high authority, that a validating act cannot cure the
illegality of an assessment made without any notice to the persons
interested. Cooley, Tax'n, 227, 228. The case of Marsh v. Chesnut,
14 Ill. 223, and Billings v. Detten, 15 Ill. 218, are referred to as sus-
taining the proposition. These were cases where the curative act was
held bad for the same reason that the curative act of 1881 was held to
be nugatory by this court,-because it did not provide for an assess-
ment upon notice to the tax-payer, and thus perpetuated tbe vice of
the original assessment. The present act, as bas been said, is framed
to obviate this objection. No adjudged case has been cited by coun-
sel or has met the attention of the court where sucb an act has been
considered. It is asserted in many cases that notice and an oppor-
tunity for hearing of some description are matters of constituti,onal
right; but it has nowhere been declared that it is indispensable that
the hearing should be one in advance of the collection of the tax.
The operation of the present act is to preserve, substantially, to the
tax-payers the right of which they were originally deprived, to give
them an opportunity to question the justice of the assessment, and to
restore to them the sums which were illegally collected of them. In
view of the large and almost unlimited discretion which resides in
the -legislature to regulate the mode and conditions of taxation, it is
believed to be valid and effectual to legalize the proceedings here.
Judgment is ordered for the defendant.
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1. ADvERSE POSSESSION.
The open and exclusive use of real property, for the purpose to which it is

ordinarily fit or adapted, accompanied with a claim of ownership by the occu-
pant, constitutes adverse possession, and the erection of a fence or other artI-
ficial boundary, to indicate the limits of such possession, is not essential thereto.

2. PLEA OF THE STATUTE OF LIMITATIONS.
hi an a,etion to recover possession of real property the defense of the statute

of limitations should be pleaded directly, as that the cause of action did not
accrue within the presc::ilJed period next before the commencement of the
action: but the allegation that neither the plaintifi nor his grantor was seized
or possessed of the premises'during that period, is sufficient to allow proof of
adverse possession by the defendant inconsistent with the plaintiff's right to
maintain the action.

3. AMENDMENT AFTER VERDICl'•
. In the furtherance of justice, the defendant may be allowed to amend such
a defense after verdict, so as to make it conform to the ultimate fact proven,
-that the action did not aCCl'ue, etc. .

4. PROOF OF POSSESSION.
The fact that the plaintifi's abandoned or relinquished the possession

of the premises in controversy to. the defendant absolutely, for any cause or
considcration, and that the latter thereupon took and held such posseSllion to
the exclusIon of such grantor and his assigns, may be shown by parol ill sup-
port of the defense of the statute of limitations.

6. AsSESSMENT ROLL.
The fact that n parcel of land does not appear on the assessment roll of the

county in a given year as the property of the defendant, in an action for the
recovery of the same, does not tend to contradict the testimony of such de-
fcndant to the efieet that he paid the taxes thereon, as owner, in such year;
nor is it competent evidence in such action, for or against either party, of lhe
ownership of such land.

Action to Recover Possession of Real Property. Motion for a new
trial.
This action is brought to recover the possession of two parcels of

land situate in Yamhill county, Oregon, and for the rents and profits
of the same during their detention from plaintiff. It is alleged in
the complaint that on January I, 1875, one Susan R. Hall was the
owner in fee of the two parcels; that William F. Hall was then her
husband; that on that day she died, leaving him surviving her, where-
upon he became and was tenant by the curtesy of an estate for his life
in the premises; that the plaintiff, by mesne conveyances, has become
the owner of this life-estate, which is of the value of $1,000, and is
entitled to ·the rents, issues, and profits of the premises from Novem-
ber 8, 1875; that on said November 8th the defendant ousted the
said Hall from the premises and took possession thereof, and has
ever since withheld the same from the !:laid Hall and his assigns, and
from the plaintiff, and that the value of said rents and profits since
said day is $3,250, and their present value is $1,000 a year; where-
fore, the plaintiff prays jQdgment for the possession of the premises,


