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defendants may be empowered to remove it. The reasons for this
constitutional provision apply as much to each severally as to all
jointly; nor is there any good reason why a defendant should not be
allowed to remove the cause against the dissent of his co-defendant,
as well as against the disl:lent of the plaintiff. The second clause of
section 2 of the act of 1875 fully recognizes this constitutional right
of a single defendant, by providing that either one of the plaintiffs
or defendants in the cases stated may remove the cause. When,
therefore, a suit containing a single controversy is removable by rea-
son of the residence of the opposing parties in different states, inas-
much as congress has undeniably recognized the individual right of
removal, and has expressly conferred that right on a single one of
several co-plaintiffs or co-defendants where another controversy, not
in itself removable, is joined with it; and since, moreover, the first
clause applies only to a "party," i. e., to all jointly on the 'one side
or the other,-the second clause ought, if its language will permit, to
be construed in furtherance of the general constitutional right of
each individual to remove a controversy is clearly a removable
cause, as being within the presumed general intention of congress, in
framing the act of 1875, to provide for removal according to the scope
of the constitution. There is no other clause of the act which covers
the case of a. single controversy so as to secure this constitutional
privilege to each individual suitor. And as the language of the sec-
ond clause, instead of indicating any exclusion of cascs having but
a single controversy, appears rather to have been chosen so as to
cover all suits having several plaintiffs or several defendants which
have either one controversy or several, it seems to me clear that this
clause should not be narrowed by construction, but should be applied,
as its language imports, to both cases alike.
The motion is therefore denied.

TURNER V. PEOPLE'S FERRY Co.

(Circuit (Jourt, 8. D. New York. July 15,1884

1. RIPARIAN RIGHT8-GRANT OF LANDS UNDER WATER.
Exclusive riparian rights do not attach, as a matter of course, to a grant of

lands under water. Whether they do so or not depends upon the express terms
of the grant, or upon the intent of the parties as shown by prior use, by the
object of the grant, or by other from which the intent may be
inferred. In the absence of an express grant of the right of wharfage and of
any manifest intent to convey it, no exclusive right of wharfage as in-
cident to a grant by the state of land under water, below high-water mar.k. in
a harbor or navigable stream.

2. SAME-INTERVENING STREET-NEW YORK ACT OF 1813.
An intervening public street between private owners and the exterior line of

the water front, prevents the acquisition of riparian rights by the owners on
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the opposite side of the street i and the act of 1813 of the legislature of New
York, in providing for laying out such an exterior street, and that the upland
owners, on filling in the" intermediate spaces" should be owners of the lots so
1i11ed in, negatives any intention to confer riparian rights on such owners; the
right of wharfage under said act conditioned upon such owners' bUilding
the wharves as directed by the city.

8. SAME-WHAnvEs.
Where the city, under the legislative act of 1813, is entitled to the wharfage

along the wharves built by it, its rights are eXclusive, so far as is necessary to
the full enjoyment of the use of the wharves and slips up to the line of the
bUlk-head, and any rights of the owners of lots along the bUlk-head line are sub-
ordinate to those of the city or its lessees. The act of 1857. dispensing with
any exterior street, did not enlarge t\1e intent of the act of 1813 as respects any
riparian rights in the owners of "intermediate spaces" filled in.

4. SAME-INJUNCTION-FERRY.
An injunction to restrain the prosecution of a work, like a new ferry, of great

public convenience and utility, should not be granted at the instance of a
private party alleging threatened damage, except his right and his injury be
clear.

6. SAME-CASE STATED.
ThE' defendant being about to erect new ferry structures, under authority

from the state and the city, in the slip between Twenty-second and Twenty-
third streets, East river, occupying nearly half the slip iIi width, at a distance
of 145 feet from the \m\k-head, far below the original high-water mark, on mo·
tion by plaintiff for injunction liS obstructing his riparian rights along the
bulk-head as hitherto exercised,held, that no exclusive riparian rights were es-
tablished in the plaintiff, and that all the access which he could legally claim
was still left him, and the injunction was denied.

Motion for Injunction to Prevent the Erection of Ferry Structures.
Anderson rf Howland, for complainant.
M. J. O'Brien and S. G. Clarke, for defendant.
BROWN, J. A motion is made for an injunction, pendente lite, to

restrain the defendant from erecting its proposed ferry-rack and ferry-
house along the southerly side of the Twenty-third street pier, in the
slip between the wharves at Twenty-second street and Twenty-third
street, East river. The defendant was empowered by act of the leg-
islature (Laws 1882, c. 193) to establish and operate a ferry from near
Broadway, Brooklyn, across the East river to Twenty-third street, New
York; and to acquire the necessary franchise therefor. It subsequently
acquired this franchise by purchase from the city of New York, at public
auction, at a fixed yearly rental; and it also obtained a lease from the
city of the Twenty-third street pier. It has given bonds for the per-
formance of all the various conditions of the lease, and of the franchise
to operate the ferry, and has submitted its plans for the proposed ferry
structures. These plans have oeen approved by the proper city au-
thorities; and, the defendant being about to begin the erection of
these structures, the plaintiff seeks to enjoin the prosecution of the
work on the ground that it will inflict irreparable injury on his al-
leged riparian rights as lessee of the premises along the bulk-head
line at the head of the slip between Twenty-second and Twenty-third
streets, by occupying nearly one-half of the slip at a distance of 145
feet directly in front of his bulk-head, thereby obstructing his business
in the slip and on shore as at present conducted. The proposed ferry
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is, eVIdently, conducive to the public convenience and utility. No
irregularities are suggested in the defendant's proceedings. I must
assume, therefore, that the defendant has all the authority for the
erection of these structures which the city or the state could confer;
and a work thus authorized, and for the public benefit, should not be
arrested at the instance of a private party, unless both his right and
his injury be clear and certain. Taylor v. Brookman, 45 Barb. 106.
I am not satisfied that the proposed structures would not leave the
complainant in the enjoyment of all the rights which he can legally
claim; and, without reference to the other points raised, the injunc-
tion, pendente lite, should, on that ground, be denied.
'rhe plaintiff, in March, 1881, leased from the executors of John

L. Brower certain premises between rrwenty-second and Twenty-third
streets for nine years from May 1, 1881, with the privilege of a re-
newal for ten years afterwards. The premises leased are descr:bed
in the lease as bound€d on the east "along the East river," and no
reference is made in the lease to any bulk-bead or wharf, or to ary
wharfage or riparian rights of any kind. The complainant hired
the premises for the purposes of a coal-yard, expecting to receive
and to deliver coal in boats moored along-side the bulk-head, as he has
hitherto done. His affidavit states that at times he has had 90 canal-
boats moored there at once. It appears, however, that prior to this
lease the Pennsylvania Coat Company, a former lessee, had bepn
accustomed to receive and to deliver coal there in like manner, using
the bulk-head as a place of landing; and that this privilege enhances
the rental value of the premises. It· can scarcely be doubted that
this use was contemplated by the lessor, as well as by the lessee, and
that the terms were in reference to it. The complainant has sublet
the northerly half of his premises to Clark & Allen, who have erected
thereon a grain elevator, used in connection with the landing of boats
at the bulk-head. It must be assumed, therefore, under such circum-
stances, that the lease to the complainant was intended to pass and
did pass, as an incident thereto, whatever rights of wharfage the
Brower estate held. Huttemeier v. Albro, 18 N. Y. 48; Voorhees v.
Burchard, 55 N. Y. 98. It could not pass more. What their rights
were, is the turning point.
The premises in question are far to the eastward of the line of 400

feet below low-water mark, and hence were formerly the property of
the state, from which Brower's title to the lots and his rights of
wharfage, if any, must be deduced. Omitting any reference to vari-
ous acts and grants by the legislature and the city, which present
Borne complications of title, and which are set forth in detail in the
elaborately considered case of Nott v. Thayff. 2 Bosw. 10, the view
most favorable to the title and rights of John L. Brower is that
whlCh deduces the complainants' alleged title from the act of the
legislature of April 9, 1813, (Laws 1813, c. 86, §§ 220, 221,) in con-
nection with the ordinance of the common council of December 31,
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1856, laying out East street. By the act of 1813 (re-enacting the
act of April 3, 1798) the legislature authorized the mayor, aldermen,
etc., in brief, to layout streets or wharves in front of those parts of
the city which adjoin the East river, and from time to time to lengthen I

and extend said streets and wharves, to be completed at the expense
of the proprietors of land adjoining or nearest; that such proprietors
should fill up the spaces lying between their lots and such streets
and wharves; and that upon so filling up and leveling the same they
should become owners of said intermediate spaces of ground in fee-
simple.
On December 31, 1856, the mayor, aldermen, etc., passed an or-

dinance establishing East street as an exterior street along this por-
tion of the East river. Without stopping to inquire whether the or-
dinance, and the proceeding to acquire title uncer it, were valid under
the act of 1813, but assuming them to be so, East street as thus
laid out. would cross Twenty-third street along the westerly line of
Avenue C extended; and the same ordinance directed the existing
numbered streets to be extended to East street, and that the propri-
etors of lands nearest to or opposite East street, as thus established,
should make and complete tbe street and fill in the intermediate
spaces by January 1, 1860. Before this ordinance was carried into
effect, the work was arrested by the action of the harbor commis-
sioners, appointed under the act of March 8, 1855, whose report,
confirmed by act of the legislature, passed April 27, 1857, fixed the
exterior bulk-head line in that vicinity, as it now exists, far within
the proposed East street, and prohibIted any solid filling in beyond
this bulk-head line. This line is somewhat to the eastward of Tomp-
kins street, (since discontinued,) and is between Avenue A and the
extension of Avenue B. The Brower estate, it. is claimed, acquired
the fee of the land between Tompkins street and this bulk-head line
of 1857, by filling in the "intermediate spaces," as provided by the
act of 1813; but, as I must assume, it did not build either the Twenty-
second street or the Twenty-third street piers, nor did it ever obtain
any express grant from the city of the lots lying east of'Tompkins
street, or of any right of wharfage thereon. As incident to the land
thus filled in, it is claimed that the Brower estate acquired riparian
rights, and the rights of wharfage along the bulk-head. It is along
this bulk-head, between Twenty-second and Twenty-third streets, that
the complainant, as lessee, alleges that his riparian rights are threat-
ened with injury.
As I have before said, none of the premises occupied by the com-

plainant were any part of the original shore; they were a part of the
harbor of the city of New York, and far below even low-water mark.
Riparian rights do not attach, as a matter of course, to a grant of
Buch lands under tide-water. A right of wharfage in Buch cases, as
an incorporeal hereditament, must be derived either from the express
terms of the grant, as in Langdon v. Mayor, etc., 98 N. Y. 129,150, and
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in Marshall v. Guion, 11 N. Y. 461, or from the clear and manifest
intent of the grant, as shown by the surrounding circumstances, such
as prior use, or the declared intention of the grant. Langdon v. The
Mayor, 93 N. Y. 129, 144; Voorhees v. Burchard, 55 N. Y. 98; Hut·
termeier v. Albro, 18 N. Y. 48. In the absence of an express grant
of wharfage, or of such manifest intention, the city or the state, as
the case may be, may make successive grants of its lands under water,
each in front of the former, to different grantees, without any violation
of the rights of either; and neither the first nor the last grantee will ac·
quire any exclusive riparian privileges. None of Buch grantees are
in any proper sense riparian owners at all; and riparian rights do
not attach to such grants. Weber v. HarborCmn'rs, 18 Wall. 57, 67.
In this state, where the common la.w on this subject prevails, and the
state is owner of the soil below high-water mark, it was long since
settled that a grant of such lands, even with a right to erect a wharf
expressed in the grant, was by implication of law not an exclusive
grant of wharfage rights; but that such rights, so long as they were
not wholly cut off, were subject to be modified and abridged through
other grants and other harbor regulations for the public benefit, with.
out compensation. Lansingv. Smith,S Cow. 146; 4 Wend. 9,22-24.
And in the case of Gould v. Hudson River R. Co. 6 N. Y. 522, it was-
held Dy the court of appeals that an owner of upland along high-wate"
line on the Hudson river had no exclusive riparian rights below that
line, and hence sustained no legal damage from a railroad embank·
ment built under a grant from the state which cut off his access to
the river. This decision has never been questioned as a rule of prop-
erty in this state. See People v. Tihbetts, 19 N. Y.523, 52R; People
v. Canal Appraisers, 33 N. Y. 461, 487. It was cited, and its prin-
ciplesreaffirmed, in the recent case of Langdon v. Mayor, etc., sup'ra"
where the decision rested upon an express grant of wharfage rights.
As establishing a. law of property, these decisions would be bind·

ing, I think, under section 721 of the United States Revised Statutes,
as rules of decision in the federal courts, even if there was no author-
ity in the supreme court on this subject. Barney v. Keokuk, 94 U.
8. 338. But the decisions of the supreme court are of precisely the
same effect. In Yates v. Milwaukee, 10 Wall. 504, (relied on by the
complainant's counsel,) the rights of even a strictly riparian propri-
etor are declared to be "subject to such general rules and regulations
as the legislature may see proper to impose for the protection of the
rights of the public, whatever these rights may be." But in the sub.
sequent case of Weber v. Harbor Com'rs, 18 Wall. 57, the supreme
court held that a grant from the state of land under water in the har-
bor of San Francisco up to the exterior line of the bulk-head, where
the city already had by law the control of the wharves and of wharf.
age rights, did not confer on the complainant any riparian rights as
against the city; and his bill, filed to prevent such rights from being
wholly cut off, was dismissed. That case, in all essential particulars,
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was analogous to the present. It is true that the complainant there
had built out a wharf for his own use. But. the complainant here
claims certain exclusive privileges in the slip beyond the bulk-head,
which involves· the same principle. It was not there proposed to
abate the complainant's wharf as a nuisance, but to surround it by
a larger wharf, and appropriate it to the public use. Had the com-
plainant there been held to have had any right to exclusive priv-
Jeges his bulk-head, he would have been entitled to his injunc-
tion or to compensation. But the court say: '
"The complainant is not the proprietor of any land bordering on the shore

of the sea in any proper sense of the term. >I< ... ... There is no just fourl.
dation for his claim as riparian proprietor. He holds, as his predecessors took
the premises, freed from any such appendant right. ... ... ... They took
whatever interest they obtained in subordinatIOn to the control by the city
over the space immediately beyond the line of the water front, and the right
of the state to regulate the construction of wharves and other improvements.... * ... Having the power of removal, (of the complainant's wharf,) she
could, without regard to the existence of the wharf. authorize improvements
in the harbor, by the construction of which the use of the (complainant'g)
wharf would necessarily be destroyed." Pages 65-67.

The same principles were again affirmed and applied in Ba'l'np,y v.
Keokuk, 94 U. S. 324, and in the recent case of The Potomac Steam-
voat Go. v. Uppe'l' Potomac Steam-boat Go. 109 U. S. 612, S. C. 3
Sup. Ct. Rep. 445, where it was'held that a public street intervening
between complainant's lots and the established river front, cuts off
any exclusive riparian rights in the owner of the lots on the opposite
side of the street, whether the fee of the street be in the public or not,
the complainant not having any express grant of wharfage rights.
The federal decisions are in accord, therefore, with those of tbis

state, so far as respects riparian rights attaching to grants of land
under water in harbors or along navigable rivers. I find no case
where any such exclusive rights are recognized, unless they are de-
rived from the state pr the city in express terms, or else by necessary
implication from the circumstances of the grant. But if the act of
1813 and the ordinance of 1856 be looked to as .sources of the grant
of a right of wharfage, no allusion to wharfage or to any riparian
rights, on the part of those filling in the intermediate spaces, is found
there, except on condition of their having built the wharves or piers,
which it is not here claimed that they did; and the whole tenor of
both the act of 1813 and the ordinance of 1856 is manifestly incon-
sistent with the idea that the owners who shOUld fill in the interme.
diate spaces were otherwise to acquire any right of wharfage, or even
any title to lots to the water's edge, so as to become riparian OWllers
at all. Under the ordinance of 1856, East street was to be an exte-
rior street which would separate such proprietors from the water
front, and under the act of 1813 an e::derior street, like West street
or South street, was also contemplated; but even had not such an
exterior street been designed to intervene under the ordinance of
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1856 and the act of 1813, to cut off any riparian ownership from
those who might fill in the "intermediate spaces," still the act of
1813 itself manifestly confers all the city the right of wharfage on
the wharves to be built out hy it from the extended streets, and the
control of wharfage rights. Subsequent acts have repeatedly con-
firmed this right. Langdon v. The Mayor, 93 N. Y. 144, 145. The
wharves form the slips; and without the protection of the wharves, in
the rapid tides of the East river, the bulk-heads themselves would
be comparatively impracticable for use. The slips are so narrow,
being not much above 200 feet wide, that the exercise of unre-
stricted rights of wharfage by an owner along the line of the bulk-
head would, moreover, be plainly incompatible with the exercise of the
same rights by the city upon its own wharves on each side of the slips.
The slipr:. formed by the wharves are appurtenant to and for the use
and benefit of the wharves, and of the city which owns them, and of
the public which is entitled to the full use of them; not for the use or
benefit of the bulk-head owners. Without the full and, it may be, ex-
clusive use of the slips, the full UBe of the wharves cannot be enjoyed.
If an owner along the bulk·head line can lawfully moor six, eight, ten,
or even twenty canal-boats at once along-side the bulk·head, tier upon
tier, as it is said the complainant sometimes has done, he may thus
occupy the whole slip and exclude the public from the wharves alto-
gether, and the city from its rightful wharfage and use of the slip.
On the other hand, the full enjoyment of the wharves by the city or its
lessees for wharfage purposes, may, if the public needs require it, de-
mand the use of the entire slip. There cannot exist, therefore, full
riparian rights of wharfage in both parties at the same time. The act
of 1813 leaves no possible doubt which of the two-the city which
builds the wharves. or the owner who fills in intermediate sQaces and
thus becomes owner of the bulk-head lots-is intended to enjoy this
right of wharfage. All that the act of 1813 gives to the latter is the
title to the "intermediate spaces;" an exterior sJ:,reet, as I have said,
being contemplated by that act, which would exclude him from the
enjoyment of riparian rights; while the city is to take the benefit of
the wharves which if. builds, and with them the use of the slips for
the purposes of wharfage. No intention to confer riparian rights on
the owner of spaces filled in can be deduced from the act of 1857,
which prevented the construction of the proposed exterior street.
As the estate of Brower, therefore, obtained no right of wharfage

by the terms of any grant, nor by any intention of the city or state,
from whom it derives title, it has not, in my judgment, any legal
right, as against the city or its grantees, to convert the bulk·head into
a, wharf, and maintain it as such as a means of private emolument;
nor even any proprietary right to the use of the slip adjoining the
bulk-head as a place for landing its own boats, to the exclusion of
any necessary use by the public under the city or its lessees. It may
doubtless land boats there by sufferance, as any other citizen might
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do; but it has no right to ohstruct the use of the slip, or of any part
of it, which may be required by the public in mooring' boats along
either the Twenty-second or Twenty-third street wharves up to the
line of the bulk-bead, nor to interfere with any other appropriate use
of a wharf, such as a ferry landing, which the city and state may au-
thorize.
This case differs from all otqers which have been cited in support

of the injunction, in the fact that the complainant and those whom
he represents have neither any title to the slip or to the land in froat
of the bulk-head, nor any express grant of a right of wharfage, nor
any evidence of any intent by the state or city to Hrant such a right.
The case of Lansing v. Smith, supra, as above observed, long since
decided that even if wharfage had been granted, subsequent obstruc-
tions in front, necessary for the public convenience, were no gronnds
for a claim of damages, so long as access, though impaired, still re-
mained. In the present case a basin of '145 feet long by the wharf
will remain free along the upper part of the bulk-head; while the
lower part, embracing more than one-half the complainant's frontage,
will be completely open and unobstructed as before.
The papers before me do not show any legal rights in the com-

plainant beyond this means of access still reserved to him by the
proposed structures; and :without referring to the other points raised,
the motion should, upon the above ground, be denied.

'q,1i'
H'

YmLADELPmA & BEADING COAL & IRON 00. v. THE MAYOR, etc.

(Oircuit Oourt, 8. D. New York. July 21, 1884.)

1. LESSOR AND LESSEE-TITLE OF LESSOR-LESSElC CHARGED WITH NOTICE OF
RIGHTS OF LESsOR.
A lessee is charged with full notice of the terms of a grant of' the leased

premises to his lessor, and his rights are subject to those terms, unless subse-
quently released or extinguished.

2. SAME.
Where a grantee acquires wharfage rights in the premises, his lessee, as

against the grantor, may exercise similar rights, subject only to the terms of
the grant to llis lessor; and aside from those terms, only the lessor could ques
tion the lessee's right to an easement over the remaining lands granted to thl'!
lessor.

3. SAME-lNJUNCTION-LESSEE'S RIGHT TO CONTINUANCE OF.
Where a lessee is in possession of valuable wharfage privileges, he has a right

to a continuance of an injunction to restrain the cutting off of those privileges
until his legal rights are compensated for under the act of 1871, reqUiring the
dock department of the city to make such compensation.

In Equity.
Mitchell d Mitchell, for plaintiff.
E. H. Lacombe, for defendant.
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