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jeoparded by the substitution of any other route. Besides this, as
already stated, the defendant was fully justified in believing that the
merchandise would be accepted and carried within a reasonable time
by the steam-ship company, and would reach its destination more ex-
peditiously by this route than any other. Buf for unforeseen cir-
cumstances, which could not be anticipated, this expectation would
have been realized. Furthermore, it can hardly be said that there
was any other practically available route. The defendant was not,
therefore, in fault.

It must not be overlooked that the question here is not (as in Rail-
road Co. v. Manut'g Co. 16 Wall. 318) whether the defendant re-
mained liable under his obligations as carrier to the date of loss, but
whether he was guilty of willful fault, and consequently forfeited the
exemptions in the bill of iading, and thus became responsible for the
consequences of the fire. That he was not guilty of such fault seems
reasonably clear.

Judgment must therefore be entered for the defendant.

McKexNax, J., concurring.

BreraTr and another ». Smerirr Harrorp Co.
(Uireuit Court, D, Maryland. July 19, 1884.)

1. JUrISDICTION—STATE COoURT—FEDERAL CoURT—CONFLICT—ARREST OF UNITED
STATES MARSHAL BY STATE CoURT ProcESs,

A state court has no jurisdiction to interfere with a marshal of the United

States in his execution of the process of a United States court.
2. SAME—PROPER COURSE TO BE PURSUED.

If, under a writ of replevin, the marshal, by virtue of the writ, seizes prop-
erty supposed to be that of the defendant, which, in reality, is the property of
another, it is not within the jurisdiction of the state court to arrest him for ex-
ecuting the process of the United States court, but the real owner must come
into the United States court and by an ancillary process have his claim to the
property determined against the plaintiff in the suit, in whose behalf the pro-
cess of the court has been awarded.

3. BaME—CoOURT oF THE REMEDY.

The parties are to seek their remedy in the court whose officer i3 alleged to
have offended, but he cannot be arrested by any other court of concurrent ju-
risdiction.

4. SAME—SEIZURE oF ProOPERTY HELD UNDER ProOCESS oF BTATE COURT.

A court of the United States has not jurisdiction to take into its possession
property which has been seized and taken into the possession of a state court
by any process of that court.

In the Matter of Habeas Corpus.

Blackiston & Blackiston, for petitioners.

Henry W. Archer and Archibald Stirling, Jr., for the sheriff of
Harford county.



BECKETT v. SHERIFF HARFORD CO. 33

Bonp, J.. On the fifteenth of July last J. O. Beckett and George
Peacock filed their petition in this court asking to be relieved from
imprisonment in the jail of Harford county, Maryland, where they
allege they are illegally confined by order of the circuit court of that
county. They allege in their petition that at the time of their ar-
rest they were engaged in executing a writ of replevin issued out of
this court at the suit of H. XK. & F. B. Thurber & Co., commanding
the marshal of the United States, of whom they were deputies, to re-
plevy and deliver to the plaintiffs 8,000 cans of tomatoes mentioned
in the writ of replevin, and that they are now held in custody for
performing their duty in pursuance of that writ.

The sheriff of Harford county makes return to the writ of habeas
corpus, in which he traverses no fact set out by the petition for habeas
corpus, but justifies his holding of the petitioners by virtue of a writ
of attachment issued out of the chancery side of the court of Harford
county, commanding him so to arrest and hold them for the disobe-
dience of a writ of injunction of that court.

It is clear, from the authorities hereafter cited, that a state court
has no jurisdiction to interfere with a marshal of the United States
in his execution of the proeess of a United States court. If, under a
writ of replevin, as in this case, the marshal, by virtue of the wrif,
seizes property supposed to be that of the defendant, which in reality
is the property of another, it is not within the jurisdiction of the
state court to arrest him for executing the process of the United
States court, but the real owner must come inio the United States
court and, by an ancillary process, have his claim to the property
determined against the plaintiff in the suif, in whose behalf the
process of the court has been awarded. It is equally clear that no
court of the United States has the jurisdiction to take into its pos-
session property which has been seized and taken into the possession
of a state court by any process of that court. The comity of the
courts forbids any such interference between the one and the other;
but should the case arise, as it might do by inadvertence and the
want of knowledge of the facts on the part of either court, it would
not give the one court or the other the power to arrest and imprison
the officer for obeying the writ. The parties are to seek their rem-
edy in the court whose officer is alleged to have offended, but he can-
not be arrested by any other court of concurrent jurisdiction. He
would be placed in the singular position,—in contempt of one court
for obeying a writ, and of another for not obeying it. In this case,
moreover, the property seized under the writ of replevin was not in
the custody of the state court. '

Tt is alleged in the return of the sheriff that a certain Thomas J.
Oliver was indebted to certain parties in the sum of $638, and that,
being so indebted, he, on the twenty-fifth of April, 1884, made a deed
of all his property, of every description, to Harlan & Webster, for the
benefit of creditors. There is in the deed no nomination of the
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canned tomatoes seized by virtue of the writ of replevin, and the
claimant appears for the specific goods under a bill of sale from Oli-
ver dated January 24, 1884, which, being duly recorded, is8 now ad-
mitted to have been really a mortgage, and not an absolute sale.
The grantor remained in possession. The parties in the replevin
claimed under a warehouse receipt for the canned goods, and, upon
that warehouse receipt, claimed in replevin their right to possession.
Under a statute of Maryland the trustees in the trust deed asked the
cirenit, court of Harford county to assist them in the administration
of the trust. The court passed noorder in pursuance of this request.
The parties defendant therein had not been served with process. No
order to take possession of the canned tomatoes named in the wrif of
replevin is shown, and not till after a large quantity of the goods had
been delivered to the plaintiffs in replevin, and all of them had been
seized under that writ, was the eircuit court of Harford asked to en-
join the marshal from removing them in obedience to that writ. The
fact is, the property claimed in the replevin was in the custody of this
court, and not in that of the circuit court of Harford county, when
the injunction and writ of attachment issued, as appears from the evi-
dence in this court now offered. While I think it was not necessary,
yet I have thought proper to show, out of the respect which I enter-
tain for the learned court of Harford, that the marshal of the United
States was not, in point of fact, taking possession of property in the
custody of that court, but only of property claimed by one under a
deed of trust, and by another under a bill of sale, now admitted to
be a mortgage, while the plaintiff in replevin claimed it under a ware-
house receipt. But even if the marshal had seized and replevied
goods in the custody of that court by virtue of a writ out of the ecir-
cuit court of the United States, he was not liable to arrest and im-
prisonment for so doing. The parties had their remedy against his
own bond, or against the replevin bond, or by any proceeding they
chose to take in this court. That the state court did not take pos-
session of Oliver’s property by reason of the application of the trus-
tees in the deed of trust for assistance to administer it, I rely on
Lanahan v. Nat. Bank of New York, 60 Md. 477; and for the want
of jurisdiction to arrest or imprison the marshal for executing a writ
of this court by any other court, I rely upon the case of Covell v.
Heyman, 111 U. 8. 176, 8. C. 4 Sup. Ct. Rep. 355, and the aunthor-
ities therein cited. :

é[‘he deputy marshals must be and are hereby discharged from cus-
tody.




¢
ot

JACESON U. UNITED STATES.

JacksoN, Claimant, ete., v. UNITED STATES.

. (Oireuit Court, 8; D. New York. July 28, 1884.)

1. InTERNAL REVENUE LAWS—IMPROPERLY STAMPED CIGARS—PRESUMPTION.

In case of a seizure of cigars alleged to be in boxes other than such as should
have contained them according to the revenue laws, the natural and reason-
able inference is that the cigars were removed from the factory. in the condi-
tion in which they were found. ‘

2. BAME-—BURDEN OF PROOF—TRIFLING POINTS.

In prosecutions under the internal revenue laws it is incumbent upon the
government to show affirmatively the existence of every fact which is an ele-
ment of the act made penal. This rule, however, does not require every con-
jecture which may be started by the fertility of counsel to be overthrown; it
suffices, if, upon the evidence in the case, the existence of the facts can be legit-
imately presumed. : .

3. BAME—ANTAGUNISTIC PRESUMPTIONS OF INNOCENCE.

A defense being that in case of a seizure of cigars in boxes alleged to be not
properly stamped, the presumption of defendant’s innocence makes it incum-
bent on the government’s counsel to show that the cigars were not taken out,
of the original and properly stamped boxes and put into those in which they
were when seized, %eld, that such an act could not have been done without
violating some of the several stringent provisions of the internal revenue laws,
and subjecting the offender to criminal punishment, The presumptions in fa-
vor of innocence, therefore, neutralize each other,

On Writ of Error.

A.J. Dittenhoefer, for claimant.

Elihu Root, U. 8, Atty., for the United States.

Warrace, J. The writ of error brings up for review a judgment of
the distriet court for the Southern district of New York condemning
as forfeited to the United States certain cigars which the injunetion
alleges were “manufactured in some manufactory, United States in-
ternal revenue collection distriect and state, to the attorney for the
United States unknown, and were removed from said manufactory or
place where the cigars were made without stamping, burning, or im-
pressing into each box, in a legible and durable manner, the number
* * * of the manufactory, and the number of the district and
the state.” - :

Section 16 of the act of March 1, 1879, declares that whenever
any cigars are removed from any manufactory or place where cigars
are made without thus stamping into each box the number of the
manufactory, and the number of the distriect and state, they shall be
forfeited. ‘

The evidence showed that the boxes here were stamped with the
words “Factory No. 120, Dist. Florida,” but that although there was
such a factory at Key West, Florida, the cigars in suit were never
manufactured at that manufactory. A label upon the boxes indi-
cated that the cigars were made at Key West, in factory No. 120,
September 4, 1882. If these cigars were made in and removed from
any other manufactory in the United States, it is clear they were not
stamped with the number of the proper manufactory, and the case is




