CABES

ARGUED AND DETERMINED

IN THR

Huited States Civenit amd Distvict Gomrts,

Evans and others ». SmiTH.

(Uireuit Court, D. Colorado. June 23, 1884 )

1. FEDERAL COoURTS — REMOVAL oF CAUSES FROM STATE COURT — SEVERAL Ac-
TIONS BETWEEN BAME PaArries, ETC.

In several actions for the same cause between the same parties in a court of
the state, the parties may not proceed to trial in one and afterwards remove
another, under the act of 1875, and have the right to try the latter in a federal
court.

2. SAME—REARRANGEMENT OF PARTIES.

The act of 1875, relative to removal of causes from a state to a federal court,
provides that the application for the removal must.be made before or at the .
time at which such cause could befirst tried, and before the trial thereof. After
g trial, a different arrangement of the parties (or those interested in their stead)
in a second suit does not so far alter the statusof the case as to entitle the parties,
or any of them, to a removal, when the subject-matter of the controversy is
identical with that presented in the suit, trial upon which has already been had.

8. BaME—-INJUNCTION PRNDENTE LITE.

Upon an action at law to recover real property in a court of the state, a hill
can be maintained in a federal court to preserve the property pending the suit
at law only when the jurisdiction of the state court has not been invoked, If
in the principal suit at law relief by way of injunction is asked for, there can
be no ground upon which to agk for the game thing in the federal court,

Motion for an Injunction.

@. G. Symes and Thomas Macon, for plaintiffa,

Charles S. Thomas, for defendant.

Havrerr, J. - May 11, 1883, Charles H. Smith and three others
brought suit in ejectment against Cornelia C. Evans and eleven oth-
ers, in the district court of Gunnison county, to recover the possession
of the Eureka lode. In the same complaint they asked for an injunc-
tion, according to the usual practice in courts of the state, to restrain
the defendants from working the claim pending the suit. June 12,
1883, defendants in that suit answered the complaint, denying at
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length the allegations thereof, and asserting title in themielves to a
part of the said Eureka claim, under another and an earlier location
owned by them, and called the Nest Egg. On the twenty-eighth day
of June, 1853, plaintiffs replied to the answer of defendants, and the
cause was at issue. Both partids were enjoined from working certain
parts of the ground in dispute, and various orders were made in the
case during the year 1883, relating to the examination and possession
of the claims. March 18, 1884, the cause came on for trial in the
distriet court, and the plaintiffs obtained a verdict, upon which, after
motion for a new trial, judgment was entered. Defendants have
paid the costs of that trial, pursuant to section 254 of the Code, the
judgment has - been vacated, and the cause now stands for trial again,
according to the provisions of that section.

After this suit was btought, and in the month of October 1883, the
plaintiffs applied for a patent to the Eureka lode. Three of the de-
fendants in that suit, Cornelia C. Evans, Charles L. Perkins, and
Frank C. Goudy, together with Edwin H. Hiller and Wilson Hallock,
who then owned the Nest Egg location, made adverse claim in the
land-office to a portion of the said Eureka claim, being the ground in
contest between the Eureka and Nest Egg locations, as described in
the before-mentioned suit of May 11, 1883. As provided in section
2326 of the Reviséd Statutes, the parties last named, on the tenth day
of November, 1883, brought suit in the said district court of Gunni-
son county in support of their adverse claim against the plaintiffs
in the first-mentioned suit. Three defendants in that suit, Hess,
Pierce, and Steward, were served with summons, November 19th,
and on the thirtieth of the same month they answered the complaint
in the cause, denying the allegations thereof, and averring that they
had parted with their interests in the Eureka claim, and disclaim-
ing all interest therein. February 4, 1884, plaintiffs replied to this
answer, and the replication was withdrawn May 26, 1884. On the
same twenty-sixth of May, upon plaintiffs’ request, the clerk of the
district court entered an order dismissing the cause as to the said
Hess, Pierce, and Steward. It does not appear that service was ever
made upon the remaining defendant, Charles H. Smith. He appeared
in the cause, March 31, 1884, and was allowed 10 days to plead to
the complaint. This time was afterwards extended 30 days from April
5, 1884. May 5, 1884, he filed a general demurrer to the complaint,
which hag not been dlsposed of. May 27, 1884, in vacation, plain-
tiffs applied to the district judge, upon petition, to remove the cause
into the eircuit court of the United States, on the ground that there
wag a controversy between citizens of different states, under the act
of 1875; some of the plaintiffs being citizens of the state of Colorado,
and one a citizen of the state of New York, and defendant a citizen
of the state of Jowa. An order allowing the removal was made by
the district judge, and a transeript of the record was filed in this court,
June 2, 1884, The bill of complaint on which the application for in.
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junction is based is filed in this court by the plaintiffs in the last-
mentioned law action, against the defendant therein, to restrain the
latter from working and mining on the Eureka claim during the pend-
ency of the law action. Its object is to preserve the property until
the title to the claim can be tried at law. No question affecting the
ultimate rights of the parties can be determined in it. The relief
sought by the bill was once allowed and afterwards denied by the dis-
trict. court of Gunnigon county, in the suit of May 11, 1888, which is
still pending in that court. In this suit, therefore, the plaintiffs’
right to relief must depend upon the right to prosecute fhe prineipal
cause at law in this court, which was removed from the distriet eourt
of Gunnison county, as before stated. Between May 11, 1883, when
the first snit at law was brought, and November 1, 1883, when the
second suit at law was brought, changes occurred in the ownership
of the property: three of the plaintiffs in the first suit, Hess, Pierce,
and Steward, conveyed their interests in the Eureka claim to the re-
maining plaintiff, Charles H. Smith, and nine of the defendants in
the same suit retired from the Nest Egg claim, and Edwin H. Hillex
and Nelson Hallock acquired some interest in if. Notwithstanding
these changes in the ownership of the property, the second suit is &
cross-action to the first, which adds nothing to the controversy.

'As before stated, defendant in the first suit set up title to the ground
in dispute under the Nest Egg location, and asked for affirmative re-
lief, The second suit, brought by the same defendants and those claim-
ing under them, presented only a different arrangement of the parties,
without change in the subject-matter of the action. The object of
each suit was the same, and a judgment in eifher would bar all
further proceedings in the other. When two suits are brought for
the same thing, the court may require the parties to elect in which
they will proceed, or may consolidate them. By section 20 of the Code,
suits upon causes of action which might have been joined may be con-
solidated, and several actions for the same cause must be subject to
the same rule. And where there are several actions for the same cause
pending in the same court at the same time, any step taken in one of
them should bind the partiesin all of them. The court is certainly
not bound to proceed in the same manner and with the like results in
every such cause. To illustrate this proposition, & trial having been
had in the district court in the suit of May 11, 1883, the court was
not bound to proceed to try the same issue in the suit of November 10,
1883. Inasmuch as a judgment in one would bar the other, the
causes must be taken to be so identified that whatever was done in
one of them will conclude the parties on the same point in the other.
In other words, although the causes were not consolidated, and there
was no election of record to prosecute one rather than the other, pro-
ceeding in one was attended with the same results as if such order
had been made. The circumstance that the suit of November 10,
1883, is in support of an adverse claim does not affect the question.




4 FEDERAL REPORTER.

It may be that upon discontinuing the prior suit the plaintiffs in that
suit would have been entitled to proceed to judgment in it; or, with
the consent. of the court, the suit of November 10, 1888, could have
been carried on in preference to the other. But the parties having
elected to try the case of May 11, 1883, had no right to demand a
trial in the second suit on the same issue. The act of 1875, under
which the suit of November 10, 1883, was removed into this court,
provides that the application for removal shall be made “before or at
the term at which said cause could be first tried, and before the trial
thereof;” and, that cause being affected with the proceedings in the
prior suit of May 11, 1883, in which a trial was had before the appli-
cation was made, it must be said that the petition to remove was not
filed in due time.

By the answer of Hess, Pierce, and Steward, in the suit of Novem-
ber 10, 1883, which was filed November 30, 1883, plaintiffs were ad-
vised that those parties had disposed of their interest in the Eureka
claim. It was then practicable to make the parties to the suit of
May 11, 1883, as they were subsequently made in the suit of Novem-
ber 10, 1883, and to establish the right of removal in both suits if
any could exist. To proceed to trial in either cause after that date,
was a waiver of the right to remove the other under the act of 1875.
Any other rule would enable the parties to try their fortunes in the
district court of the state, and if the result should be unsatisfactory
to renew the contest in thig court.

The suggestion that a suit may be prosecuted in the state court and
in a federal court at the same time and for the same cause, would be
worthy of consideration if the suit of November 10, 1888, had been
brought in this court; but such is not the fact. And the question is,
not whether the pendency of another suit for the same cause in a court
of the state will abate an action in this court. We are now consider-
ing whether, in several actions for the same cause between the same
parties in a court of the state, the parties may proceed to trial in one,
and afterwards remove another under the act of 1875, and have the
right to try the latter in the federal court. That question must be an-
swered in the negative.

It was suggested, also, that upon an action at law to recover real
property in a court of the state a bill ean be maintained in this court
to preserve the property pending the suit at law; but that rule is ap-
plicable only when the jurisdiction of the state court has not been in-
voked. If, in the principal suit at law, relief by way of injunetion is
asked for, there can be no ground upon which to ask for the same
thing in this court. Before the application to remove the suit of No-
vember 10, 1883, was made in the district court of the state, all mat-
ters in controversy between the parties had been tried, and once
- determined in that court, and the right of removal no longer existed.

The suit of November 10, 1883, was improperly removed to this court,
and the motion for injunction will be denied.
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T.avB ©. FARRELL.
(Circuit Court, E. D. Arkansas. April Term, 1884.)

1. RemovAL oF CLoups FROM TITLE—RULE IN ARKANSAS,

It is the established doctrine of the supreme court of Arkansas that a court
of equity has jurisdiction of a suit to remove a cloud from title to land when
the claim or lien which constitutes the cloud purports on its face to be valid,
and the defect in it can be made to appear only by extrinsic evidence, and there
is no adequate remedy at law, In the application of this rule, that court holds
the jurisdiction exists when the plaintiff is the holder of the legal title and in
possession, or the land is unoccupied; and that when the plaintiff’s title is
equitable, or a junior legal title with prior or superior equities, the jurisdiction
exists without regard to the question of posscssion,

2, SraTe DicisioNs—FEDERAL CourTs FoLLow, WHEN.

Where the decisions of the supreme court of a stateon the subject of titles to
land, or the mode of acquiring or quieting titles thereto, are settled and uni-
form, they are accepted by the federal courts as conclusive evidence of the law
of the state on that subject, and have a binding force as nearly equivalent to a
positive statute as judicial decisions can have.

3. SAME—STATE STATUTES AND STATE DECISIONS.

State statutes relating to the removal of clouds from title to land are obliga-
tory upon the federal courts, and a uniform and stable body of judicial decis-
ions on that subject, from the court of last resort of the state, is equally ob-
ligatory. :

WHEN EQUiTY HAS JURISDICTION To REMOVE CLoUD.

“ Whenever a deed or other instrument exists which may be vexatiously or in-
}uriously uged 1gainst a party after the evidence to impeach or invalidate it is
ost, or which may throw a cloud or suspicion over his title or interests, and he
cannot immediately protect or maintain his rights by any course of proceed-
ing at law, a court of equity will aftord relief by directing the instrument to be
delivered up and canceled, or by making any other decree which justice and the
rights of the parties may require.”

SAME—~—STATUTE NoT NECESSARY.

It is highly probable some of the statutes assuming to confer on courts of
equity jurisdiction to remove clouds from title had their origin in a misconcep-
tion of the inherent jurisdiction of such courts. They do not confer a more
extensive remedy than exists by virtue of the customary jurisdiction of chan-
cery courts. They may regulate the mode of proceeding and form of decree,
but they are not necessary to the exercise of the jurisdiction.

. OrToN v, SMiTH, 18 How. 263. :

The case of Orton v. Smith, 18 How. 263, examined, and shown not to decide

anything contrary to the principles here announced.
. Tax DFep—ITs VALUE A8 EVIDENCE.

In Arkansas a tax deed is prima facie evidence of the regularity of the tax
proceedings leading up to the deed. The act declaring the deed should be
conclusive evidence of the regularity of the previous procecedings. was held to
be unconstitutional by the supreme court of the state.

. WARRANT TO CoLLECT TAX—AgSESSOR’S OATH.

The failure of the assessor to authenticate the assessment roll by his oath, as
required by law, and the fact that no warrant for the collection of the tax was
issued to the collector by the clerk, as required by law, are irregularities that
vitiate the tax sale and deed.

. Rignrs oF PURCHASER AT A Voip TAx SaLm.

In Arkansas the purchaser of land at a void tax sale may recover the taxes,
interest, penalty, and costs of advertising charged on the land at the time
of sale, and all subsequent taxes paid by him, with interest, and the statute
creates a Jien on the land in his favor for these amounts.
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