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The evidence supports the first special plea, so far as the omission
of the plaintiffs to mark their water-closets with the word "patented"
is concerned; but it fails upon the allegation that they had not other-
wise notified the defendants of the alleged infringement. On the con-
trary, the proof is satisfactory that the defendant David Stimson
was notified by the plaintiff D. W. Williams of the infringement some
months before the commencement of this action, and continued the
use of the water-closet until after its commencement, when the ven·
tilator was removed from the roof.
The evidence on the subject of damages is meager. Taking the

amount of the royalty charged and paid for the single use of the in-
vention as a measure of damages, the finding will be for the plaintiff
in the sum of $25, with leave to move, on notice to the defendants,
for judgment for a greater sum, as provided in section 4919 of the

Statutes.

TURRILL v. ILLINOIS CENT. R. Co.

SAME v. :M'rCHIGAN S. & N. 1. R. Co.

Court, N. D, Illinois. February 6, 1880.)

1. PATENTS FOR INVEN'l'IONS-INFRINGEMEN'l'-DAMAGES-PROFITS.
In estimating profits made by the infringer of a patent, the comparison must

be between the patented invention and what was known and open to the pul.!.
lie at and before the date of the patent.. if the rule were otherwise, a patent
might be practically destroyed by subsequent inventions.

2. SAME-INTEREST.
Interest is properlyallowahle on a decree for profits from the time the report

is in proper form for exceptions.

In Equity.
F. H. Kales and West rt Bond, for complainant.
George Payson and J. N. Jewett, for defendants.
HARLAN, Justice, Looking into the recordf' of these cases as they

were presented to the supreme court of the United States in 1876,
(94 U. S. 696,) I find that decrees were rendered against the Chi·
cago & Alton Railroad Company, the Chicago, Burlington & Quincy
Railroad Company, the Pittsburgh, Fort Wayne & Chicago Railroad
Company, the Michigan Southern & NOdhern Indiana Railroad Com·
pany, and the Illinois Central Railroad Company, for the infringe-
ment of the Cawood patent. As to the three companies first named,
the decrees were affirmed upon the ground tbat the machines used
hy them were infringements of that patent. The decrees against the
Michigan Southern and Illinois Central were reversed, because the
811ms adjudged against them improperly included profits made from
the uso of certain other machines which were declared by the supremu
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court to be non-infringing, to-wit, the"Bayonet Vise," the "Michigan
Southern," a:t:d the "Beebe & Smith" machines. To that extent the
decrees against those companies were held to be erroneous, and the
causes were remanded, with directions for further proceedings in
conformity with the opinion of the court. They were again referred
to the master, with directions-upon the testimony on file, if suffi-
cient; if not, upon additional testimony-to ascertain the amount to
be deducted for the work done by the "Beebe & Smith," the "Bayonet
Vise," and the "Michigan Southern" machines. To his report numer-
ous exceptions have been filed by the defendants.
Upon the last hearing before the master, proof was made tending

to show that, during the period covered by the accounting, the Mich-
igan Southern & Northern'Indiana Railroad Company bad a license
to use the Beebe & Smith machine, with which, it is claimed, the com-
pany could achieve the same results at less cost than was incurred
in the use of the Cawood machines. The company, it is contendj'Jd,
saved nothing by using the Cawood machines, and made, in fact, no
profits therefrom. These propositions strike at the foundation upon
which plaintiff's whole cause of action rests, and must be first ex-
amined.
I doubt very much whether the question thus raised is open for

consideration. The former decree embraced profits made by the
company in the use of the several machines, in addition to the Ca-
wood, which were held by the circuit court to have been infringing
machines. The supreme court affirmed the decision against the two
companies, now before me, as in all respects correct, except to the
extent that it included in the recovery profits arising from the three
non-infringing machines. There is, consequently, fair ground to con-
tend that the only inquiry now open is, what part of the original sum
found against the defendants represents, upon the standard of com-
parison heretofore adopted, the profits arising from the non-infring-
ing machines? The standard of comparison now insisted upon in-
volves the recasting of the whole account, including that portion
representing the profits alleged to have been made by the use of the
Cawood machine.
But, waiving any determination of the question as to my right to

open the case, or to direct the accounting to be had upon a standard
of comparison different from that adopted upon the original hearing.
I am of the opinion that in estimating the profits made by the com-
pany from the use of the Cawood machine, we must compare that
device with what was known and open to the public at and before the
date of the Cawood patent. The Beebe & Smith invention was sub-
sequent to the Cawood. The company had the right to use the for-
mer during the period of accounting, and take to itself all savings or
profits derived from its use. But it had no right to use the Cawood
machine, and enjoy the savings derived from such use, simply because
it may have made the same profits at less expense from another ma-
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patented' subsequently, which it was at liberty to use, but choBe
not to use. ,
The Ca.wood and Beebe. & Smith machines were independent in-

ventions. The latter is asserted to be, at least, equally useful with
the former. The owner of each invention is entitled to be pro-
tected in the exclusive enjoyment of his patent for the term pre·
scribed by law. If the position of defendants' counsel be tenable,
a prior patent may be practically destroyed, and the owner deprived
of all profits arising therefrom, by obtaining from a junior patentee
a license to use his invention. If the latter be eqnally useful with
the fonner, the claim of the prior patentee for profits realized from
the actual use of his invention by an infringer can always be de-
feated· by showing that the infringer waS' at libe-rty to use, although
he did not use, the subsequent invention, and might have made
thereby the same or greater profits at less cost. Indeed, upon the

or theory asserted by defendants' counsel, the junior pat-
entee may himsdf use the invention of a prior patentee without lia-
bility to the latter for profits, provided he shows that had he used his
own invention he would have accomplished the same or better results
at the same or less cost. I do not believe such to be the law, although
in several cases cited by counsel there are general expressions which
seem to sustain that view. But, after close study of those cases, I
am of opinion that in no one of them was the precise point now under
consideration in the mind of the court, or necessarily involved in the
decision.
Defendants' counsel insist that the whole calculation of the mas-

ter is faulty in theory and method, and unwarranted by the evidence.
I perceive no substantial objection to the rule or theory which con-
trolled the master in his calculations. The difficulty I have is in
bis interpretation of the evidence. He has not, I think, given suf-
ficient weight to the statements of some of the witnesses, and in some
instances he bas construed statements most strongly against the de-
fendants, when they should be construed most strongly against the
plaintiff, by whom or in whose behalf the witnesses were called.
fl'his I say without forgetting the rule announced in 9 Wall. 803,
and in 4 Fisher, 64.
Referring, first, to the evidence as it affects the claims asserted

against the Michigan Southern & Northern Indiana Railroad Com-
pany, I am constrained to say that much of the criticism made by
oounselfor defendants is justified by the proof, when fairly inter-
preted. The master finds that 80-196 of the sum adjudged against
that company represents the profits made by the non-infringing ma-
chines, while the defendants' counsel contend that those. profits, UP()U
the theory adopted by the master, constitute at least 104·183 of the
Bum found by the original decree. No one can. read the evidence
and reach a conclusion npon which the mindwill rest in the confi-
dence that it is. absolutely cOl'l'ect,-this, because it is not possible
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for the plaintiff to prove the exact amount of damage sustained; and
it is quite as difficult for the company, under the circumstances, to
show with certainty the amount of work done with different ma-
chines at its several shops during the period of accounting, and also
the advantages derived from using one machine rather than another
at a particular shop. I have concluded that the ends of justice, and
Hle'directions of the supreme court, will be met by allowing plaintiff
decree against the Michigan Southern &Northern Indiana Railroad

Cmnpany for $113,952.17, which is the mean between the two sums
:1bove indicated.
I have not overlooked what defendants' counsel say in regard to a

further deduction upon account of rails mended prior to February 18,
1862, when plaintiff became the owner of the patent. Thesupreme
court said that after the action of the circuit court upon the master's
first report, it must be presumed that no profits were allowed for any
use of the Cawood patent before the plaintiff became the owner.
Unless I have greatly misapprehended the evidence, different con-

siderations must control the case against the Illinois Central Rail-
road Company. The objection made to the master's report is that
it is erroneous as to the number of rails repaired. In support of that
objection reference is made to the report of 1874, which was not made
the basis of the original decree. The last reference was made under
an order to make such reductions as the opinion of the supreme court
required, and the last report makes a reference to the testimony upon
which the master makes a deduction of $2,802.78 from the original
decree. It does not appear that any further deduction should have
been made on account of the non-infringing machines. It is not
claimed that the master has overlooked or ignored any evidence bear-
ing upon that point, and I find nothing in the record which author-
izes anydedllction beyond that made by him. His report, therefore,
as to the Illinois Central Railroad Company, is confirmed.
Interest will be allowed from July 12, 1879, at which date the re-

port was in proper form for exceptions.

NOTE. This decision has been recently affirmed by the supreme court. See
Illinois Gent. R. Go. v. 'IT'u'rl'ill, 4 SUI'. CT. HEI'. 5. As to time of compari-
son in determining profits or damages. there seems to be a conflict between
the foregoing opinion of Justice HARLAN and the views expressed by Judge
WOODS in National Gar Brake Shoe Go. v. Terre Haute Gar &: Manuf'g Go.
19 FED. REP. 514.
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FRYER, Jr., v. MAURER.
(Oircuit Court, S. D. New York. July 17,1884.)

PATENT LAW-TILED ARCH, ETC., FOR INTERIORS-KREISCHER'S P.4-TENT.
The invention is old; and it is useless to attempt to sustain the patent upon

refined distinctions in structure, which the patentee evidently never contem-
plated, and which cert.ainly are not within the claims as expressed in the pat-
cnt.

In Equity.
Geo. W. Van Sielen, for complainant.
Gen. John A. Foster, for defendant.
WALLACE, J. A rehearing was granted in this cause because it

appeared that an erroneous interpretation had probably been placed
upon the description in the .l!lnglish provisional specification of
George Davis at the original hearing. Upon the rehearing, however,
the defendant was permitted to introduce a new exhibit, the Gui.
chard French patent of 1869, which supplies all that was attributea
originally to the Davis provisional specification. The Guichard pat-
ent is, in fact, a complete anticipation of everything that is essential
and valuable in the complainant's invention as described and claimed
in his letters patent, although it is introduced as showing that in the
prior state of the art there was no invention in Kreischer's hollow-
tiled arch.
The complainant insists that his patent is not for a flat arch of.. sectional hollow tiles supported by girders, the sections of which have

plane joints, and recesses where they abut against the girders to
catch over the flanges of the girders; but that it is for a flooring con-
sisting of the flanged iron girders, the flat arch of sectional hollow
tiles, with recesses which go under the flanges of the girders, wooden
floor joists resting on the tiles, and with air spaces between the top
of the tiles and the wooden floor. The patentee might have claimed
such a flooring, but he did not either in his original or reissued pat-
ent, and obviously because he did not mean to be limited to such an
invention. The claim of the original is for a hollow arched tile made
in three sections, having recesses in the end aections to catch over
the bottom flanges of the iron girders, and the middle section being a
wedge-shaped key. The iron girders are necessarily included as a
feature of the invention thus claimed, because, otherwise, would
be nothing to support the arch, and nothing for the recesses to catch
upon or over, and by a reference to the description of the drawings
the entire conception of the patentee may be readily understood.
In the reissue two claims are inserted in the place of the one claim

of the original. The first claim is merely a more specific statement
of the claiin of the original, except that it does not limit the inven-
tion to an arch composed of three sections, and eliminates the recess
in the end sections as a constitutent. As it was apparent from the


