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fowed from one point in Kentucky to another point in the same state,
and that her trips had no connection whatever, by any possible con-
struction, with any point outside the state of Kentucky. The navi-
gation laws of the United States, then, clearly, do not apply.

But it was argued with great ingenuity that inasmuch as the Ohio
river is a great highway for interstate commerce, congress has the
power, incidental it may be, to enact the law of that highway; other-
wise, a steam-boat plying exclusively between points of the same state
might refuse to recognize a code of signals for meeting and passing’
prescribed in acedrdance with the act of congress. But that is not
this case. The complaint is that the barges were not provided with
the means of safety for passengers as prescribed by congress. They
were in tow of a steamer which, the petition shows, was regularly en-
rolled and licensed, and subject to the laws of congress. It may be
that congress has the power to prescribe the law of the highway so
far as may be necessary to protect the interstate commerce, but no
court will undertake to expound the constitution and declare inci-
dental powers, unless the question is direetly presented, and the case
imperatively requires it. The steamer which had these barges in
tow, being subject to the navigation laws of the United States, the
mere fact that she took in tow the barges had nothing to do with any
‘interference with the proper navigation of the Qhio river.

In the judgment of the court the navigation laws of the United
States have no application to the case presented by the petition.
The demurrer is therefore sustained, and the petition dismissed.

Yare Lock Maxur’e Co. v. James.
(Circuit Court, 8, D. New York. July 21, 1884.,

1. PatenT LAw-—METALLIC Doors AND DooR-FRramEs oF Pigror-Hores v
PosT-OFFICES.

It is unquestionable that the patentee, when he made his original applica-
tion, intended to say that his invention did not consist simply of making, by
his combination of metallic doors, door-frames, and wooden boxes, a continu-
uous metallic frontage, but that it also consisted in the way tn which the front-
age was made continuoins, viz., by the connection of the adjoining frames with
each other. His definite and exact specification shows that he supposed that
his patentable invention was thus limited
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The first and second claims of reissued letters patent No. 8,783 to the plain-
tiff as assignee of Silas N. Brooks, administrator of Linus Yale, Jr., are to be
limited so as to require the combination of door-frames, doors, and pigeon-
holes, to be by means of rivets or bolts which attach the frames both to the
wood work and to cach other. .
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Saipman, J. This is a bill in equity, based upon the alleged in-
fringement of reissued letters patent No. 8,783, dated July 1, 1879,
which were issued to the plaintiff as assignee of Silas N. Brooks, ad-
ministrator of Linus Yale, Jr., for an improvement in post-office
boxes. The original patent was issued to said Brooks, as adminis-
trator, on September 19, 1871, and was reissued three times. The

-firgt reissue- was applied for May 7, 1872, and was issued July 9,
1872; the second was applied for April 19, 1875, and was issued April
24, 1877; the third was applied for May 14, 1879.

The invention was described, and the original patent and the third
reissue were recited in the opinion which was filed in June, 1880, in
the case of the present plaintiff against the Scoville Manuf'g Co. 18
Blatehf. C. C. 248; S. C. 3 Fep. Rep, 288.

The first of the two claims of the first reissue was the first claim
of the original patent. The second of said claims was as follows:

“The combination of two or more metallic frames and doors and locks witl
pigeon-holes; said frames having flanges, which protect and inclose wholly
or in part the front edges of said pigeon-holes.”

The defendant, as postmaster in the city of New York, and not
otherwise, used in the post-office, provided and equipped for him by
the United States government, wooden post-office boxes, with metallic
fronts and doors, and open at the rear. They were manufactured
by the Johnson Rotary Lock Company. The doors and door-frames
made & continuous metallic frontage. The door-frames were secured
to each other and to the wood-work as follows: At about the middle
of each vertical edge of each door-frame there was a triangular hole,
which, with the corresponding hole in the adjoining door-frame, made
a reectangular hole through which the metal fastening bolt, com-
pletely filling such hole, was passed; the heads of such bolts over-
lapping the contiguous edges of adjoining metallic fronts, and the
bolt itself passing through the wooden partition between the adjoin-
ing pigeon-holes, and being secured at the baeck thereof, within the
post-office room, by a nut screwed upon the end of the bolt.

There were other boxes constructed substantially as above de-
scribed, excepting that the metal front of each pigeon-hole was fast-
ened to the wood-work by means of flanges and screws; but the
secrews which attached the frames to the wood-work did not attach
the frames to each other.

Neither series of boxes would have infringed either claim of the
original patent. BEach series infringes the first and second claims of
the present reissue, unless those claims are to receive a construction
which shall compel the metallic frontage to be made continuous by
rivets, bolts, or {astenings which shall attach the frames both to the
wood-work and to each adjoining frame,

The plaintiff insists that these claims should not receive such a
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construction, because it has been found that the invention of the
speclﬁcatlon of the reissue, although a broader one than was described
in the original patent, is the invention which the history of the art
and the patent show should have been described, and because the first
reissue was promptly applied for, and, as issued, included in its second
claim, in the view of the plaintiff, the same invention which is de-
seribed in the first and second c¢laims of the reissue.

The defendant says, among other things, that since the cases of
Brass Co. v. Miller, 104 U. 8. 850, and Campbell v. James, 1d. 356, it
has been settled by the supreme court that the commissioner of patents,
in allowing the first and second claims, exceeded his jurisdiction, be-
cause the invention which was first applied for, and was “complete
in itself,” was clearly, specificaily, and fully described in the original
gpecification and in the claim, and an expanded claim would neces-
sarily include an invention which was not sought to be described in
the original patent; and, furthermore, that there could have been no
inadvertence or mistake, because the original patent and the accom-
panying documents show that the patentee “did not intend it (the
patent) to embrace any such broad invention” as was described in the
reissue. The defendant also says that the patentee, in his applica-
tion for the first reissue, ineffectually endeavored to alter the descrip-
tion of the invention go as to omit the fastening of the door-frames to
each other as a necessary integral part of the invention, and that
the second claim of the first reissue cannot fairly be construed to per-
mit such omission, and therefore that the patentee is estopped from
insisting upon a broad construetion of the first and second claims of
the present reissue, and that these claims are objectionable on account
of the Jaches of the patentee. The “file-wrapper and contents” of
the first reissue were not a part of the record in the Scoville Case.

It is unguestionabie that the patentee, when he made his original
application, intended to say that his invention ‘did nof consist simply
in making, by his combination of metallic doors, door-frames, and
wooden boxes, a continuous metallic frontage, but that it also con-
sisted in the way in which the frontage was made continuous, viz.,
by the connection of the adjoining frames with each other. His def-
inite and exact specification shows that he supposed that his patent-
able invention was thus limited. He described, with precision and
clearness, that his metallie frontage was to be so constructed that
the frames were to be fastened to each other at top, bottom, and sides,
and not merely to the wood-work. “A specific invention, complete
in itself," was described “fully and clearly, without ambiguity or ob-
seurity.” Under the definitions which are given in the decisions
which have been referred to, and in Manuf’g Co. v. Ladd, 102 U, 8.
408, of the inadvertence, accldent or mistake which permits a reis-
sue, when a patent is said to be inoperative on account of a de-
fect or insufficiency in the specification which arose through such inad-
vertence or mistake, and also of the nature of the defectiveness or
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insufficiency which is meant by the statute, there was no mistake,
although the patentee might have fallen into an error of judgment,
or into an erroneous conclusion of fact; and, furthermore, the original
patent, according to the definitions contained in the recent and per-
haps in the earlier cases, was not defective nor insufficient either in
its descriptive portions or in its claims.

The second claim of the first reissue, construed in the light of the
contemporaneous facts, which are shown in the “file-wrapper and
contents,” cannot be fairly construed to mean a metallic frontage
irrespective of the fastening of the frames to each other through the
wood-work. Were this claim to be construed without study of the
history of the application as it made its way through the patent-office,
and of the amendments which it was compelled to undergo, it would
probably receive the construction which naturally belongs to the first
claim of the present reissue. DBut the patentee abandoned, under
pressure from the patent-office, the clauses in the application which
made the fastening of the frames to each other to be optional, and
abandoned also a proposed third claim, which described the box-
frames as secured to the pigeon-holes “independently of each other,
by means of secrews or other similar fastenings.” In view of the fact
that the patent-office excluded from the descriptive part of the speei-
fication suggestions of any other method of fastening than that by
which the frames were to be fastened to each other, it would be sin-
gular if the intent of the office was to include in the second elaim
such other method of construction. If this claim has properly, and
the applicant knew that it was intended to have, a narrow construe-
tion,—and of this knowledge I think there can be little doubt,—the
plaintiff would not insist that the first and second claims of the present
reissue ought, in view of the decision in Brass Co. v. Miller, supra,
to be so construed as to be any broader than the third claim, which
requires the combination of door-frames, doors, and pigeon-holes to be
by means of rivets or bolts, which attach the frames both to tue wood-
work and to each other. :

There is no infringement, and the bill is dismissed.

Corrier and others ». Stivson and others.
Circuit Court, D, Oregon. August 1, 1884.)

1. NoTice oF SPECIAL. MATTER, UNDER SECTION 4820, REv. ST,

Notice of special matter, in an action for the infringement of a patent, is
not a pleading, and, instead of being put in the answer, should be served on
the adverse party.

2. BPECIAL PLEA IN ACTION FOR INFRINGEMENT. .

Special matters, which may be given in evidence under the general issue,
and a notice insuch action, may also hé pleaded specially; but special pleas
must conforim to the Code of Civil Procedure,



