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PenTrarGE 9. KIRBY,
(Cireuit Court, 8. D. New York. July 15, 1884.)

l anmu. CouRrts—CosTs WHEN No JURISDICTION ” ADJUDGED.
- The rule is uniform in the federal courts that where the case is one of which
. the court has no jurisdiction, the duty of the court is to dismiss it upon that
ground, and without costs.

2. SAME—RFVISED STATUTES OF THE UNITED STATES, )
’ The provisions of the Revised Statutes of the United States have made no
change in the pre-existing laws upon the subject of costs; and the cases of
U.. 8. v. Treadwell, 15 FED. REP. 532, and Cooper v. New Haven Steam-boat Co.
18 Fep. REP. 588, 80 far as they mnmate the contrary view, are disapproved.

8. BamMr—Case STATFD
The court below having dismissed the complaint because the case disclosed
by it was one of which the court had no jurisdiction, it was error to award the
defendant a judgment for costs,

At Law.

Brodhead, King & Voorhees, for compla,ma,nt

Edward Fitch, for defendant.

Warnace, J.  This writ of error is brought to review a judgment
of the district court for the Southern district of New York in favor
of the defendant for costs, and sustaining his demurrer to the plain-
tiff’s complaint. The court below held that upon the case made by
the complaint the court did not have jurisdiction of the subject of the
action. Forreasons which were announced orally at the hearing of
the writ of error, no doubt is entertained that the district court cor-
rectly determined that the action was not one of which it had juris-
diction, but the question remains whether it was not error to order a
judgment for the defendant awarding costs against the plaintiff.

“The rule is uniform in the féderal courts that where the case is one
of which the court has no jurisdiction, the duty of the court is to dis-
miss it upon that ground, and without costs. = Burnham v. Rangely,
2 Wood. & M. 417; Mclver v. Wattles, 9 Wheat. 650; Strader v.
Graham, 18 How. 602; The McDonald, 4 Blatchf. 477; The Mayor
v. Cooper, 6 Wall. 247; Gaylords v. Kelshaw, 1 Wall. 83; Hornthal
v. The Collector, 9 Wall. 560. The reason of 'the rule is stated by
Mr. Justice Swayns in The Mayor v. Cooper as follows:

“The court held that it had no jurisdiction of the case, and yet gave a judg-
ment for the costs of the motion, and ordered that an execution should issue
to collect them. This was clearly erroneous. -If there were no jurisdiction,
there was no power to do anything but to strike the case from the docket.”

And in Burnham v. Rangely, Woopsury, J., after citing decisions
in various state courts sustaining the general rule 8ays:

“ These generally proceed on the ground that the court has no jurisdiction
to award costs any more than to award damages, or any other relief on the
merits, when, the case is not legally before them.” L

In Hunt v. Inhab. of Hanover, 8 Mete, 346, anm J., repudiates
the distinction which has sometimes been suggested, that no costs are
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to be allowed in plain and obvious cases of want of jurisdietion, but
should be allowed when the question of jurisdiction is one of doubt
and uncertainty; characterizing it as too shadowy and uncertain for
a rule of practical application, and as unsound in prineiple.

Many respectable authorities are found to the contrary, and assert
that inasmuch as the court must determine whether it has authority
to entertain a particular controversy, it has, to that extent, jurisdie-
tion over the parties and the subject-matter; its decision is a judieial
act; and, as an incident of the power to decide. it has the power to
award costs. Itwill not be useful to cite them, because the law of the
federal courts is decisive here.

The learned district judge who decided this case, in opinions de-
livered by him in U. 8. v. Treadwell, 15 Fep. Rep. 532, and Cooper
v. New Haven Steam-boat Co. 18 Frp. Rer. 588, suggests that the
provisions of the Revised Statutes of the United States have changed
the pre-existing law so that now costs are to be allowed to the pre-
vailing party in all cases where there is not an express statutory pro-
vision to the contrary; and therefore that the federal courts are not
now to refuse costs when they dismiss cases for want of jurisdiction.
One of the sections of the Revised Statutes to which he refersis 914,
which was originally enacted in 1872, conforming the practice in the
federal courts in common-law actions as near as may be to that of
the state courts. This section goes no further than to preseribe a
general rule regulating practice and procedure in the federal courts,
in the absence of any legislation by eongress upon the subject. Wear
v. Mayer, 6 Fep. Rep. 660. It speaks only when the other statutes
of the United States are silent. Peaslee v. Haberstro, 15 Blatchf.
472. It has no application to the subject of costs, because that sub-
ject is covered by other provisions of the federal laws. Moreover, it
only applies to cases of which the federal courts have jurisdiction.
It does not create or extend jurisdiction, but regulates the procedure
in cases which the federal courts are authorized to entertain and de-
cide.

The other provisions of the Revised Statutes, which it is suggested
have changed the pre-existing law as to costs, are those found in sec-
tions 823 and 983. These sections deal with the subject of costs in
suits in equity and admiralty, as well as at common law; and if it is
true that they require the courts in all cases to award costs to the
prevailing party when there are no express statutory provisions other-
wise, they make a startling innovation upon the law as it previously
existed, and introduce a radieal change. There are no express stat-
utory provisions which authorize a disallowance of costs to the pre-
vailing party in the large class of cases in equity and admiralty,
where, in -the exercise of judicial discretion, it has been the rule to
disallow them, and sometimes to award costs against the prevailing
party. In equity and admiralty, the essential merits and justice of
the contention, rather than the result of the litigation, have ‘alwa.ys
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controlled the judicial discretion in adjudging costs. These sections
reproduce provisions of the act of July 26, 1853, entitled “An act to
regulate the fees and costs to be allowed clerks, marshals, and attor-
neys of the circuit and distriet courts of the United States, and for
other purposes.” That act, by the first clause, prescribed that “in
lieu of the compensation now allowed * * * the following and
no other compensation shall be taxed and allowed.” It then, by dis-
tinet clauses, enumerated what fees were to be taxed in causes at
common law, in admiralty, and in equity, for clerks, marshals, at-
torneys, and witnesses, and enacted that such fees, together with cer-
tain specified disbursements, should be included in and form part of
the judgment against the losing party “in cases where, by law, costs
are recoverable in favor of the prevailing party.” The language of
“this act is reproduced in the above sections of the Revised Statutes
without material change. Section 828 reproduces the language of
the first clause of the act of 1858, but the words “in lieu of the com-
pensation now allowed,” are omitted as manifestly unnecessary, and
the words “except in cases otherwise provided by law” are added, be-
cause in the Revision there are incorporated several provisions taken
from other acts of congress respecting costs in particular cases. Sec-
tion 823 deals only with the amount of compensation to be allowed.
Section 983 reproduces the language of the clause of the act of 1853,
which authorizes costs to be made a part of the judgment against the
losing party. This is the section which deals with the right to re-
cover a judgment for costs, and it makes no change in the previous
law. If leaves the right where it found it in the act of 1853, and au-
thorizes a judgment for costs against the losing party, “in cases where,
by law, costs are recoverable in favor of the prevailing party.” Read-
ing sections 823 and 983 together, they are not fairly susceptible of a
construction which changes the pre-existing law. The intention to
make a radical change is not to be implied in a revision; and if
there is any fair room for doubt, the original acts may be resorted to
in aid of interpretation. U. 8. v. Bowen, 100 U. S. 513. From
their first organization to the time of the adoption of the Revised
Statutes, and since, the federal courts have always assumed to exer-
cige the power of awarding costs as incident to their power to decide
upon the rights of the parties.

In the very recent case of Mansfield R. Co. v. Swan, 4 Sup. Ct.
Rep. 510, Mr. Justice MaTTEEWS, in delivering the opinion of the
gupreme court, used the following language:

“As to costs in this court the question is not covered by any statutory pro-
vision, and must be settled on other grounds. By the long-established prac-
tice and universally recognized rule of the common law, in actions at Jaw,
the prevailing party is entitled to recover a judgment for costs; the exception
being that where there is no jurisdiction in the court to determine the litiga-
tion, the cause must be dismissed for that reason, and as the court can render
no judgment for or against either party, it cannot render a judgment even for
costs.” ‘
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It must therefore be held that it was error in the court below to
render a judgment for costs against the plaintiff.

Following the precedent in the case of The Mc¢Donald, 4 Blatchf.
4717, the plaintiff in error, although he succeeds in reversing the judg-
ment of the court below, is not entitled to costs here.

The judgment of the distriet court is reversed, and the case re-
manded to that ecourt, with directions to dismiss the suit without costs
to either party.

TeE GRETNA (FREEN.

(District Court, S. D. Ohio. 1883.)

1. NavieaTioN LAws—INTERSTATE COMMERCE—DOMESTIC TRAFFIC.

The navigation laws do not apply to the case of a vessel whose trips are ¢con-
fined to points inside one state and have no connection with any point outside
that state.

2. SBAME—~PowWERS 0F CoNGRESS—DIspPosITION OF THE CoUuRTs—OBITER DIcTA.

Congress has the power to prescribe the law of the highway so far as may be
necessary to protect interstate commerce, but no court will undertake to ex-
pound the constitution, and declare incidental powers, unless the question is
directly presented and the case imperatively requires it.

3. Same—STEAMER—BARGES IN Tow—EFFECT IN Law.
A steamer being subject to the navigation laws, the mere fact that she took
barges in tow has nothing to do with the proper navigation of the river.

At Law.

Channing Richards, U. S. Dist. Atty., for plaintiff,

William H. Jones and Moulton, Johnson & Levy, for defendant.

Sacg, J. This is an aetion to recover $200 penalty upon each of
the two counts of the petition for violation of section 4492, Rev. St.
The allegations of the first count are that on the twenty-first day of
September, 1881, John C. Powers, the defendant, was sole owner of
the Gretna Green, a steam-boat duly enrolled and licensed under the
laws of the United States; that on that day she towed two barges,
carrying a large number of passengers, on the Ohio river, from Mays-
ville, Kentucky, to a point in Mason county, Kentucky, occupied as
a “fair grounds,” and that the barges were not then and there sup-
plied with life-preservers, axes, buckets, etc., as prescribed by the
board of supervising inspectors of steam-boats under the laws of the
United States. The second count is for like penalty for towing the
barges from “fair grounds” back to Maysville, the same day. The
defendant demurred on the ground that the navigation laws of the
United States were not applicable to these barges, inasmuch as they
were not employed in interstate commerce.

In the case of Gibbons v. Ogden, 9 Wheat. 1, the supreme court of
the United States decided that the power of congress comprehends
navigation within the limits of every state in the Union, so far as



