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was lying in port. He had no business there. His repeated visite
were of themselves suspicious, ag the two seamen well understood,
and these visits should have been known and observed by some re-
gponsible officer of the ship. The habit of admitting friends of the
passengers on sailing days on board the ship undoubtedly gives op-
portunity for thieves to come aboard, but this renders it obligatory
to keep reasonable watch of the movements of suspicious characters.
Had reasonable attention and watch been given at the gangway, it is
difficult to see how Jacques, stuffed out, pale, and staggering with
125 pounds of gold in bags about his waist, could have passed unob-
served.

While the facts in this instance present nonse of those evidences
of gross negligence which were exhibited in the case of King v. Shep-
herd, 3 Story, 349, 361, I cannot avoid the conclusion that there
was g lack, in the particulars above mentioned, of that reasonable
vigilance and caution to prevent theft which the law imposes upon
the carrier, notwithstanding the exception of loss by theft or robbery;
and a lack of that care also which, by the common understanding,
the ship is expected to exercise. This negligence, both before and at
the time of the theft, do-operated with it. Without this neglect, I
am satisfied the theft would not bhave been accomplished; and the
libelant is therefore entitled to a decree for $22,871.50, with inter-
est from June 1, 1880, and costs.

Tse Hapsr.

(Circust Court, S. D. New York. July 1, 1884.)

1. ComMoN CARRIERS—BILL oF LADING—NEGLIGENCE—RELEASR OF REsPONsI-
BILITY AGAINST INSURABLE DAMAGE.

If a coundition in a bill of lading, relieving the carrier from liability for < any
damage that can be insured against,’ is to receive an unqualified construction,
and be deemed to include a loss arising from the negligence of the carrier, it is
obnoxious to public policy, and therefore void.

2. 8aMe—PuBLIC PoricY.

Public policy demands that the right of the shipper to absolute security
against the negligence of the carrier, and of all persons engaged in performing
his duty, shall not be taken away by any arrangement or agreement between
the parties to the service.

8. BAME—IMPLIED RELEASE.

: The same reasons that forbid the recognition of an express contract between
the carrier and the shipper, exempting the former from liability for his own
negligence, forbid a contract between them which is designed to work the
same result. That which cannot be done directly, will not be permitted to be
done indirectly,

¢. BaME—THE OBIRCTION DEFINED.

The objection to a condition releasing the carrier from liability for an insur-
able damage lies in its tendency to impose upon the shipper the burden of pro-
tecting himself against a risk which it is the carrier’s duty to assume, and
which the law will not permit him to evade It is better that the carrier
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should be paid a higher freight, consequent upon his insuring himself against
damage to which his own negligence may contribute, than that he should be
given immunity by the shipper.

In Admiralty.

Sidney Chubb, for libelant,

Butler, Stillman & Hulbard, for elaimant.

Warracr,J. The proofs show satisfactorily that the libelant’s mer-
chandise was injured by the sea-water which entered the hold of the
Hadji through the seams of the ballast-tanks, owing to the faulty con-
struction of the tank. The top of the tank was not made sufficiently
rigid; its motion removed the head of the rivets which fastened the
seams between the several plates of iron forming the top, and the
water from the tank entered by the opened seams. The goods were
shipped under a bill of lading containing various restrictions of lia-
bility on the part of the carrier, among which was the following: “No
damage that can be insured against will be paid for.” Insurance
was effected by the libelant in two marine insurance companies, and
before the libel herein was filed the insurers paid to libelants the loss
arising from the injury to the goods.

It the condition relieving the carrier from liability for “any dam-
age that can be insured against,” is to receive an unqualified con-
struction, and be deemed to include a loss arising by the negligence
of the carrier, it is obnoxious to public policy, and therefore void, ac-
cording to the authorities which are controlling upon this court. The

. law, as tersely stated in Noy, Max. p. 92, “If a carrier would refuse
_to carry unless promise were made to him that he shall not be charged
with any miscarriage, that promise is void,” is the rule of the federal
courts. He may stipulate, however, for such a reasonable modifica-
tion of his common-law liability as is not inconsistent with his essen-
tial duties to the public; he may absolve himself from responsibilty
as an insurer against accident or misfortune; but he cannot exempt
himself from' the consequence of his own negligence or that of his
employes. Publie policy demands that the right of the shipper to
absolute security against the negligence of the carrier, and of all per-
sons engaged in performing his duty, shall not be taken away by any
arrangement or agreement between the parties to the service. York
Co.v. Central B. Co. 8 Wall. 107; Railroad Co, v. Lockwood, 17 Wall.
857; Bank of Kentucky v. Express Co. 93 U. S. 174. The same
reasons that forbid the recognition of an express contract between the
carrier and the shipper, exempting the former from liability for his
own negligence, forbid a contract between them which is designed to
-work out the same result. That which eannot be done directly, will
not be permitted to be done indirectly. If the earrier may refuse to
carry unless the shipper will look to some other party in case of mis-
carriage, the result is the same, and the consequences to the public
are the same, as though he refused to carry as all, unless upon: his
~own terms as to liability. '
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In this view it is quite immaterial, under such a stipulation as is
contained in the bill of lading, whether the shippers can or cannot
obtain insurance which will protect from loss by the carrier’s negli-
gence, or whether the libelants actually did obtain such insurance.
It suffices that the carrier cannot divest himself of his own responsi-
bility -for negligence by requiring the shipper to protect himself
against it; and that an agreement having this operation is void.

Authorities are cited holding that the carrier may, by stipulation
in his contract, reserve to himself the benefit of any insurance which
the shipper may have effected npon the goods; and thus, althongh
the loss might arise from his misconduct, may secure the indemnity
taken by the shipper. These authorities fall short of the point. I
is one thing to sanction a contract by which a carrier is permitted to
indemnify himself against loss out of a fund which the ghipper has
received or may receive on account of the loss, and another to sanc-
tion one which requires the shipper to obtain such a fund as a con-
dition of the carrier’s undertaking, or which absolves the carrier from
liability in default of obtaining the fund.

Rintoul v. New York Cent. R. Co. 17 Fep. Rrp, 905, was a decision
of this court. The bill of lading contained a clause providing that in
case of loss or damage to the property transported, whereby any legal
liability might be incurred, the carrier should have the full benefit of
any insurance that might have been effected on the property by the
shipper. The learned judge who decided that case placed the right
of the carrier to enforee such a stipulation upon the ground that the
shipper was under no obligation to insure, and the stipulation was
not, therefore, one in effect to exempt the carrier from liability, He
states: “If it was a part of the bill of lading that the owner must
insure for the benefit of the earrier, such condition would be unfair.”
This observation applies to the contract which was sustained in the
case of Pheeniz Ins. Co. v. Erie & Western T'. Co. 10 Biss. 18; and
in the case of Carstairs v. Mechanics’ & Traders’ Ins. Co. 18 FEb.
Rrp. 473, where a similar stipulation was held valid.

It is true, as all these cases assume, that a common carrier may
make a valid contract of insurance for protection against the conse-
quences of his own negligence. He is under no higher obligations
towards the insurer not to be careless, than is any other party who
desires insurance; and one of the principal objects contemplated by
the contract of insurance is the protection against loss to the assured,
of which the primary cause may be his negligence, or that of his
agents.. Ang.Iuns.§ 125, This being so, it does not seem unreagon-
able to hold the shipper to the contract he has seen fit fo make with
the carrier. But it is quite another thing to permit a carrier to com-
pel the shipper, as a condition for the transportation of his goods,
to enter info an independent contract with a third party for the car-
rier’s benefit, in order that the latter may escape losi arising from
his own conduct. It may be that, when the carrier insures himself,
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he will charge the shipper a higher price for carrying his goods, while,
if the shipper agrees to insure for the earrier’s benefit, he may get a
lower rate from the carrier; but the objection fo the condition lies in
its tendency to impose upon the shipper the burden of protecting him-
self against a risk which it is the earrier’s duty to assume, and
which the law will not permit him to evade. The only effect that
ean be given to the stipulation here is by construing it as exempting
the claimants from liability for any damage that the shipper could
insure against, not arising from the carrier’s own negligence, (Yale
Co. v, Central R. R. 8 Wall. 107; Bank of Kentucky v. Adams Exp.
Co. 93 U. 8. 174;) and in the courts of this state, where it is held
that carriers may, by express contract, exempt themselves from lia-
bility arising from their own negllgence the rule is that when the
general words may operate without including the negligence of the:
carrier or his servants, it will not be presumed that it was intended
to include such negligence in the exemption. Wells v. Steam Nav.
Co. 8 N. Y. 375; Steinweig v. Erie Ry. Co. 43 N. Y. 123.

In the case of Mynard v. Syracuse, etc., B. Co. T1 N. Y. 180, the
contract released the carrier from “all claims on account of any dam-
age or injury to the property, from whatsoever cause arising.” But.
it was held that the exemption did nof include an injury arising from
the carrier's negligence.

It is the first duty of a common carrier by water to provide a ves-
sel tight, stanch, and fit for the employment for which he holds it.
out to the public. Ang. Car. § 173. The breach of this duty is the
personal default of the vessel-owner. Lyorn v. Mells, 5 FKast, 428,
The loss sustained by the libelants, therefore, arose from the carrier’s.
own negligence.

The other points urged by the appellants as a defense to the ac-
tion are not of sufficient merit to requlre consideration.

Tha decree of the district court is affirmed, with interest and costs.

Tue Exie, Her Tackle, ete.
(District Court, D. New Jersey. July 5, 1884.)

1. LiBEL FOR WAGES—SAILOR—BHIPPING ARTICLES—CONTRACT.
After a sailor has put his name to the shipping articles the court must re--
gard the terms of those articles as the contract finally entered into by the par-
ties.

2. BAME~BIGNING IN PRESENCE OF BRITISH CONSUL—-INFERENCE—EETOPPEL

When it appears that a sailor signed the shipping articles in the presence of’
the British consul at Bordecaux, in the absence of proof to the contrary one
must assume that the consul took pains to explain to him the nature, purpose,
and effect of the agreement. The sailor cannot afterwards absolve himsclf
from the performance of the duties undertaken by him, by alleging that he:
did not understand what he agreed'to.




