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be improper to order his extradition upon a charge which the law of
that country declares cannot be maintained as constituting forgery
under the treaty.
The prisoner should therefore be discharged.

PETERS v. ROBERTSON.

(Oirouit Court, 8. D. New York. JUly 5, 1884.

CuSTOMS DUTffiS-BoNE-BLACK.
The'article known as bone-black is subject to a duty of 25 per cent.

At Law.
William W. McFarland, for Plaintiff.
Elihu Root, U. S. Dist. Atty., and S. B. Clarke, Asst. U. S. Dist.

Atty., for defendant.
WHEELER, J. The importation in question was made in Septem-

ber, 1881. The article is well known as bone-black. By section
2504, Rev. St., "black of bone, or ivory-drop black," is made subject to
a duty of 25 per cent. The duty was assessed at this rate. The
plaintiff made protest that this article was free under the provision
of section 2505, exempting "bones crude and not manufactured,
burned, calcined, ground, or steamed." "Animal carbon (bone.
'black)" was made free by the act of March 2, 1861. 12 St. at Large,
p. 178, § 23. A duty of 25 per cent. was laid upon "bone or ivory-
drop black" by the act of June 30, 1864, (13 St. at Large, p. 202, §
10,) an "Act to increase duties." Animal carbon and bone-black,
by name, disappeared from the free-list. Ivory-drop black is a pig-
ment, and derives its name of drop from the mode of manufacture.
Bone·black is not shown, nor known, to be anything like Q. pigment.
There is no such thing as bone-drop black, as there is ivory-drop
black; nor is ivory-drop black ever known as bone-black. The ex-
pression in the act of 1864 of bone or ivory-drop black could hardly
mean bone, or in other words, ivory-drop black; The more natural
meaning under the circumstances would seem to be that either bone-
black or ivory-drop black should be subject to a duty of 25 per cent.
Still more would the expression of "black of bone, or ivory-drop black, ..
in the Revised Statntes, seem to have that meaning. Black of bone
could, so far as shown, be nothing but bone-black. The expression
is the eqnivalent of "bone-black or ivory-drop black, 25 per centum."
In this view the assessment was correct. ..
The protest raised the question whether this article came under the

description of bones crude and not manufactured, burned, ground, cal-
cined, or steamed. It was shown not to be bones ground or steamed.
The question whether the description of bones crude and not man-
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ufactured, or burned or calcined, would cover it, was submitted to the
jury and found for the defendant. That was the to be
Davies v. Arthur, 96 U. S. 148. The verdict should stand unless It 18
without evidence to support it, or is against the substantial weight and
effect of the evidence.
In Schriefer v. Wood, 5 Blatchf. 215, it is held that bone-black is

a manufacture of bones. That decision is decisive of this question,
unless bone-black is specifically burned or calcined-bone. Bones are
exposed to heat in close vessels, and charred to make bone-black. The
process is a distillation, and not a combustion. The bones are heated,
but are not burned. The product is ground and assorted for use.
Bones are calcined by being burned or heated accessible to air. There
was some conflict on the evidence as to how these terms were under-
stood in commerce. The whole was submitted to the jury to find
whether this article was included in the terms "burned or calcined
bone." The finding was well founded upon evidence, the effect of
which was for the jury.
Under the circumstances, the verdict cannot be set aside without an

arbitrary exercise of the power of the court. The motion must there-
fore be denied.

PRENTICE V. STEARNS ancl others.

(CirCUit Court, D. Minnesota. June 24, 1884.)

1. LAND-TREATY WITH INDIANS-CONVEYANCE-TITLE•
. A treat.y between the United States and an Indian tribe having been fulfilled
by a conveyance of land, no question can arise as to the character of the con-
veyance,-whether a gift, donation, or grant for value.

2. SAME-DESCRIPTION-MISTAKE.
An appointment by an Indian chief of a party to receive title to certain land

intended to be conveyed under treaty, may be valid; but. unless the conveyance
describes the land as it really lies, no title to it can pass to the appointee, what-
ever may have been the Indian's impression as to what its situation was.

S. SAME-RIGHT OF APPOINTEE TO !SELL-ACCURACY OF DESCRIP1'ION.
The appointee of an Indian chief to receive title to certain land may after-

wards ahsorb the interests of his co-beneficiaries; but, in a subsequent convey-
ance by him, he must use language appropriate to his purpose, or no title WIll
vass.

At Law.
Rea, Kitchell J; Shaw, O. K. Davis, and J. W. Willis, for plaintiff.
O. P. Stearns, per se; Gordon E. Oole, John M. Gilman, and W.

W. Bilson, for defendants.
MILLER, Justice. This is an action of ejectment for land in the

city of Duluth. The contest arises out of the reservation or stipula-
tion in the treaty of the thirtieth of September, 1854, between the
Chippewa Indians and the United States. That stipulation declares
that Buffalo, one of the chiefs of the tribe, should be authorized to
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designate some of his relatives who had supported him, who should
receive a section of land. It seems that Buffalo, on the day of the
making of the treaty, and, of course, before it was ratified by the
United States, made an attempt, both to appoint persons who should
receive the land, who should be beneficiaries of the donation, if you
should call it a donation, or of the reservation, if you should call it
a reservation, (I do not think it is material which,) and to designate
the land which he assigned to them, which was as follows:
"I hereby select a tract of land one mile square, the exact boundary of

which may be defined when the surveys are made, lying on the west shore of
St. Louis bay, Minnesota territory, immediately above and adjoining Minne-
Hota point; and I direct that patents be issued for the same, according to the
above-recited provisions, toShaw-bwaw-shung, or'Benjamin G. Armstrong,
my adopted son, •and then to the nephew, whose name is given, and to his
two sons,'-one quarter section to each."

One of the questions that arises is whether that was a valid selee-
tion,-a valid exercise of the power of selection and appointment by
Buffalo under that treaty. The treaty was afterwards ratified without
qualification in regard to this particular. We are of opinion that, so
far as the appointment of the persons to receive this land is con-
cerned, it was a valid appointment; and the right, so far as it could
then vest, was vested by that paper in Benjamin Armstrong, and in
the other beneficiaries who have conveyed their interest in said land
to Benjamin Armstrong, and he has received the patent from the
United States for the land under that treaty. Buffalo died before any-
thing was done in the matter. Armstrong undertook to convey to
Frederick Prentice, the plaintiff in the action, an undivided one-half
of the section of land which had been selected by Buffalo. The United
States afterwards, coming through the land-office and interior depart-
ment, to execute this treaty by making a deed of a section of land,
found a difficulty in locating it under Buffalo's directions. I do not
know whether the difficulty was insuperable; probably it was. It was
easy to see that a large discretion was left in the officers of the United
States, because both the treaty and Buffalo's directions say, "the
boundary of which may be defined when the surveys are made." It
was therefore dependent upon future surveys, whether that meant
regular congressional surveys of land for public purposes, or whether
it meant a special survey of the land of Buffalo's selection. And the
same question goes back to the treaty, whether Buffalo was to select
a section after 'these surveys were made, or whether he was to select
the amount of a section, which is a square mile. These are questions
which are not easy to solve, neither is it necessary to do so. In either
event we think that the treaty was valid, and we think that the patent
which the United States, after encountering these difficulties, made to
Armstrong of certain' parts of sections regularly surveyed, as found
in the congressional plats and surveys of the United States, was a
valid execution of the treaty. And as the patent issned to
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strong under that selection of the United States, and as appears by
the correspondence accepted by Armstrong, we are of the opinion
that the treaty was fully executed between Armstrong and the United
States, and was valid as to them.
Now, that presents the main question in this case; and that ques-

tion is, whether Armstrong made such a conveyance to Prentice of
the undivided one·half of any particular piece of land, or of the in-
terest which he had acquired by what had taken place, sO that Pren-
tice could recover this specific piece of land in ejectment. That is
the main question, and the one upon which we feel ourselves com-
pelled to decide this case.
It will be remembered that the deed from Armstrong to Prentice

was made on the eleventh of September, 1856, two years after the
treaty was made,-after Buffalo had made Armstrong the appointee of
what he was to receive from the government, and after he had made
his attempt at the selection of the land; which selection was de-
scribed as "a section one mile square, the exact boundary of which
may be defined when the surveys are made, lying on the west shore
of St. Louis bay, Minnesota territory, immediately above and adjoin-
ing Minnesota point." Now, Armstrong conveys to him "the undi·
vided half of the following described piece or parcel of land," which
language itself is important; he conveys to him the undivided one"
half of the following described piece or parcel of land, situated in t.he
county of St. Louis and territory of Minnesota, described as follows:
"Beginning at a large stone or rock at the head of St. Louis river bay,

nearly adjoining Minnesota point; commencing at said rock. and running
east one mile. north one mile. west one mile, south one mile, to the place of
beginning; and being the land set off to the Indian chief. Buffalo, at the In-
dian treaty of September 30, 1854, and was afterwards disposed of by said
Buffalo to said Armstrong, and is now recorded in the government docu·
ments."

The mainquestlOn to be decided here is whether this is an attempt
to convey the specific piece of land one mile square, definitely located,
and supposed to have come to Armstrong through means of the treaty
and the appointment of Buffalo, or 'whether the true meaning of it
was that it was intended to convey such interest as Buffalo had ac.
quired and had transmitted to Armstrong, whatever that interest
might be, and wherever it might be found, whether it was one square
mile in Ijolido, or whether it was one square mile taken in different
sections and subdivisions. Because if it was the purpose of Arm-
strong to convey to Prentice this specific piece of land by metes and
bounds, of which the location was known and understood, or supposed
to be known and understood, then the plaintiff, suing upon this deed,
and nothing else,-which does not describe the land in controversy
between the parties to the suit,-cannot recover, because the deed
does not describe the particular land,-the specific land, or piece Of
parcel of land,-'-"-now held by defendant. It is not the piec-e or parcel
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of land which this plaintiff is suing for, and which this defendant is
charged with being in possession of. On the other hand, if it was an
attempt to convey the interest, whatever it was, that had come to
Armstrong by reason of the treaty, and by reason of the action of
Buffalo under it, then another consideration prevailed, and we can
inquire whether the plaintiff is in a position to question the title to
that unascertained piece of land. The consideration, outside of the
language of the deed, is very strongly in favor of the first view, and
is repelled by nothing in it, that the parties intended to convey, and
understood the deed described It piece of land, so that it could be
identified. The presumptions are very strong, and the language is
in favor of this view. The deed describes a mile square, with a given
starting point, which can be identified, and which has been identified
in this proof. And then, taking into consideration the language,
"Commencing at said rock, and running east one mile, north one
mile, west one mile, south one mile, to the place of beginning. Il This
is a specific description of a described piece or parcel of lanel. This
is a piece of land that a surveyor can go to to-morrow and layoff
easily, by showing him the rock which was proved to be at an ascer-
tained point. He can go there and lay it off easily, (except that it
runs into the water,) and he can make that selection of the section
of land described there, and make a survey of it, and it will not
touch the land in controversy by half a mile. It therefore requires
the entire rejection of that first part of the description as so much
surplusage, and as inconsistent with whut the plaintiffs now claim,
in order that we may find the sufficiency of that deed. The lan-
guage following does not fairly negative that; it merely implies
that this section of land which we have above described,-this mile
square,-it is "the lands set off to the Indian chief Buffalo, at the In-
dian treaty of September 30, 1854, which was afterwards disposed of
by said Buffalo to said Armstrong, and is now recorded in the govern-
ment documents." If we read that, as it seems to me it should be
read, that on that date, Buffalo having first made the treaty, and
made the selection of the mile square, according to the description of
his selection which we have read,-which does not mention the rock,
nor does it mention the lines east and west, but undertakes to describe
where it is by saying, "that it is lying on the west shore of St. Louis
bay, Minnesota territory, immediately above and adjoining Minnesota
point,"-now, if we suppose that when Armstrong undertook to con-
vey the undivided half of his property to Prentice that no government
surveys had been made, no attempt made to identify the land, that
Armstrong as well as Buffalo were satisfied at the time of making
the designation that he had designated a mile square of land within
that treaty limits, which could be easily ascertained and laid off by
the surveyors when they come to make the United States surveys,
and that Armstrong was undertaking to convey that piece of land so
selected, and you have all that is necessary to fill every requirement
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of the descriptive part of this grant. But there is no description of
the land, except the implication which may arise from the language
in the deed, which conveys to Prentice whatever may be coming to
Armstrong by reason of this transaction. This is the meaning of the
language, and to put any other construction upon it is to strain a
point, and to SUppose it possible to strike out that first portion of the
deed which gives a clear description of the land and its location and
boundaries. .
Without elaborating this view of the subject, we are of the opinion

that that deed from Armstrong to Prentice conveys no interest in the
land in controversy here upon which the action of ejectment can be
sustained. We further find that this deed to Prentice, which we find
did not convey the land, is otherwise a good deed. There is an ob·
jection to the want of two witnesses, but that is cured by a subsequent
act of the Minnesota legislature. And we are of opinion that it was
sufficiently acknowledged to have admitted it to record, and was so
acknowledged and recorded, so that, with regard to the deed, its only
defect was its want of description.
We are of the opinion that, under the statutes of Minnesota, the deed

made by Mr. Gilman, under which the defendants claim, is merely a
quitclaim deed. It is equivalent to the conveyance of such interests
as Armstrong had when he made it. Secondly, if Armstrong, as we
find, had conveyed the other undivided one·half by a valid deed for
the land now in controversy, Mr. Gilman and his grantee would take
nothing under his conveyance, because Armstrong had nothing to con-
vey. But since the grantees under Gilman, the defendants, are in
possession, it is for the plaint:ff to show that he himself has a good
title. He has not made out any title to this particular piece of land,
and he is in no condition to inquire into defects in the defendant's
title.
We are of opinion, in the first place, as to the law of the case, that

the treaty, having been fulfilled by the United States by the convey-
ance of the land, that no question arises about there being a dona-
tion, or gift, or grant for value, or anything of that kind. Secondly,
we are of opinion that Buffalo's attempt in the designation and ap-
pointment, as to the appointment was valid. In point of fact, that the
United States never granted, and never pointed out, that particular
piece of land which it seems he supposed he had selected. In the
third place, we are of opinion that Armstrong, by this conveyance,
after he had become entitled to the interest which Buffalo had ap-
pointed to all four of them,-that being a quarter section to each,-that
that conveyance he made to Prentice might have been a valid deed
assigning the undivided one·half of Armstrong's interest, under the
treaty, had he used language appropriate to that purpose, but tbat he
did not do so. We also find that tbe undivided half of this property is
worth the sum of $10,000.
Judgment is ordered for the defendants.
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In re CROSS.

Wi8triot Oourt, D. MaryZand. .Tune 28, 1884.)

HABEAS CORPus-HEMOVAL OF PRISONER-TlUAL BY JURy-POLICE COURT OF'
THE DISTRICT OF COLUMBIA.
The petitioner, a citizen of Maryland, having been committed by a commis-

sioner of the Maryland district for an offense against the law to prevent the
sale of lottery tickets in the District of Columbia, an order for his removal to
be tried in the police court of that district was refused, and the commissioner
directed to take bail requiring him to answer the charge in the supreme court
of that district, being a court in which he would be tried by jury. The fact,
that the accused has to be brought from another district to .be tried, held almost
conclusive that the offense charged cannot be of that class to which the con-
stitntional guaranty of trial by jury has been held !Jot to apply.

Habeas Corpus.
A. B. Williams and Joseph White, for petitioner.
A. Stirling, for the United States.
MORRIS, J. This is an application to stay the passing of an order

of removal, and for a writ of habeas corpus. The petitioner, CrosB,
a citizen of Maryland, having been charged with being a person who
has kept, set up, promoted, and been concerned in a policy lottery or
policy shop within the district of Columbia, contrary to the act of
April 29, 1878, to prevent the sale of policy or lottery tickets in the
District of Columbia, was arrested and brought before Commissioner
Rogers, in this district, and, after an examination of witnesses and
a hearing before him, was, in default of $1,000 bail to answer the
charge before the police court of the District of Columbia, committed
to jail by the commissioner.
The petitioner now asks that no order may be passed for his re-

moval to the District of Columbia to answer the charge in the police
court, and that he be released. It is urged on his behalf (1) that
the act of congress a.uthorizing the removal of persons charged with
crime against the United States provides for their removal for trial
before such court of the United States as by law has cognizance of
the offense; and it is contended that the police court of the District
of Columbia is not a court of the United States, but is a local munic-
ipal court of that district for the trial of petty offenses. (2) That
the trial of the petitioner before the police court of that district will
be in a manner forbidden by the federal constitution, because the
court is held by a judge without a jury, and the offenses are tried
therein upon information merely, and that although a right of ap-
peal and retrial is provided in a superior court with a jury, the con·
stitutional right of the petitioner to a trial by jury is not thereby
preserved.
These are substantially the grounds urged by the learned counsel

for the petitioner. In support of them, he relies upon Case,


