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the of public acquiescence cannot avail infringing parties; and,
indeed, in such a case as this, it is a ma.tter of no moment whatever.
A preliminary inj unction, as moved for, must issue; and it is so

ordered.

THE DELAWARE.

\Circuit Court, S. D. New York. July 1, 18M.}

1. ADMIRALTy-BoAT IN TOW-COLLISTON-TuG-NEGLIGENCE-PRESUMPTION.
A boat in tow being powerless to help herself and wholly under the control

of the tug', if it is bronght into a collision, the occurrence presents an infer-
ence of negligence on the part of the tug.

2. SAME-]i'ACTS OF THE CASE.
The facts in the case of a powerful tug with a tow of 29 cana!-1)oats, endeav-

oring to meet the tide, and meantime passing between an island and a steam-
boat at anchor, while doing which one of the hoats in the tow is thrown by the
tide against the anchored vessel and sunk, raise a presumption of U('gJigence
on the part 6f the tug which it must repel, when libeled.

3. SAME-TUG-DUTy-PERILS OF '.rHE TIDE.
A tug with a tow of boats in charge is in duty bound to anticipate the time

and place which are perilous from the ordinary action of the tide.

In Admiralty.
Beebe, Wilcox cf: Hobbs, for libelant.
Benedict Taft rX Benedict, for claimant.
WALLACE, J. The libelant's canal-boat, while being towed by the

Delaware on the afternoon of July 13, 1877, was brought into col-
lision with the steamer Car.olina, then lying at anchor off Governor's
island, in the bay of New York. The Delaware was a large and
powerful tug. Her tow was composed of 29 canal·boats in six tiers,
five in each tier except the last, which had four. The libelant's boat
was the port boat of the fourth tier. The tug and tow reached the
bay after the ebb-tide from the East river had been running about
an hour and a half, and in order to avoid the force of the tide as
much as was practicable, the tug made for Governor's island and
proceeded northerly along the west shore within a prudent distance
of from 200 to 300 feet, with her tow straightened out behind her,
covering a distance of about 1,200 feet. As she reached the north
shore of the island she encountered the tide which was running strong
to the westward, and put her wheel to port for the purpose of heading
to the tide. The Carolina was lying at anchor at a point about 700
feet west of the line of the tow, and between the north-westerly end
of the island and Ellis island. As soon as the forward tiers of the
tow felt the force of the tide, the whole tow began to swing rapidly to
the westward and towards the Carolina. The Delaware put her wheel
hard port and endeavored to swing her tow clear of the Carolina, 'but
inE'ffectually; and the libelant's boat struck the Ca'rolina and soon
after Bunk.
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Upon,'this state of facts it is incumbent upon the Delaware to
pel the presumption that ,s1).e was negligent. As the libelant's boat
was wholly under control of the tug and powerless to help herself,
and was brought into collision with a vessel at anchor, the occurrence
suggests an inference of negligence on the part of the tug which it
devolves on her to repel. The immediate cause of the collision was
the ordinary action of the tide at a place and in the manner which it
was the duty of the tug to anticipate.
No fault is attributed to any of the boats of the tow. If the Car-

olina was anchored too near Governor's island to permit the tug to
take her tow safely between the island and the steamer, in view of the
tide which was to be encountered, the tug was in fault: either because
those in charge neglected to observe the steamer in due season, or,
if they observed her, because they attempted to proceed when they
should have known the danger to the tow. Obviously, the only reason-
able excuse which could be made for the tug is the one which is made;
that is, that the Carolina came up astern of the tow, passed by,
and without warning dropped anchor suddenly in such near proxim-
ity to the tow as to render a collision not only imminent, but so inev-
itable that, although the tug performed her whole duty in the emer-
gency, the collision could not be avoided. This theory is fortified by
the testimony of a large number of witnesses on the part of the claim-
ant, and is refuted by positive testimony on the part of the libelant,
to the effect that the Carolina had cast her anchor half an hour be-
fore the tug came abreast Castle William.
It will not be useful to recapitulate or attempt to analyze the state-

ments of the witnesses; it must suffice to say that the impression de-
rived from a careful reading of the proofs is cogent that the Carolina
had been anchored where she lay for some time before those in charge
of the tug noticed her presence; that their attention was in part occu-
pied by their preparations to encounter the tide; that when they first
noticed her they did not realize that she was in dangerous proximity
to the tow; and it was not until the boats began to feel the strong
drift of the tide, and began to swing rapidly in the direction of the
steamer, that they realized the danger of the situation. Then it may
have been too late to avoid the collision.
Upon any view of the facts it cannot be held that the tug was not

guilty of negligence which contributed to the collision.
'rhe decree of the district court is affirmed, with interest and costs

of appeal.
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CLAYTON and others v. FOUR HUNDRED AND TEN TONS OF COAL.

(District Court, 8. D. York. June 17,1884.)

DEMURRAGE-CONSIGNEE 'fO FIND BEHTH-Du'l'Y OF VESSEL.
Where a consignee is bound to provide a berth for the ship or pay demurrage

for the delay, the vessel is not hound to enter upon a struggle with other ves-
sels for the possession of the berth, or upon I\. race to obtain it. The consignee
must find a berth accessible to the ship without difficUlty or struggle, and in
default thereof must pay for the delay.

In Admiralty.
Owen <t Gray, for libelants.
William M. Hoes, for claimant.
BROWN, J. The libelant claims demurrage for the detention of his

vessel during 11 working days, from the time of his arrival on the
twenty-eighth of December to the t.ime of completing his discharge
on the fourteenth of January. The bill of lading provided for the
delivery of the coal at the rate of 100 tons a day, commencing 24
hours after notice of arrival, excluding Sundays and holidays, and
for demurrage at the rate of eight cents a day per ton for detention
heyond such time. When the libelant's vessel arrived at the claim-
ant's dock at Haverstraw, on the twenty-eighth of December, he gave
notice to the consignee. There was a sunken wreck immediately in
front of his wharf, which appeared to be in the way, but which, on
measurement, was found to leave sufficient room for the libelant's
boat to get in. The place was occupied, however, by another boat;
and when that boat was ready to move away, the place was claimed
for pontoons of the wrecking company to move the wreck. The pon-
toons were nearer than the libelant's boat, and the latter could not
have obtained her place without a struggle for the possession. No
such duty was obligatory upon the boat. It was the consignee's duty
to provide a place for the discha,rge of the cargo peaceably, and with-
out either a race or a struggle for a berth. The libelant offered to
go to other places near by to discharge, but the respondent refused
to receive the coal elsewhere. The pontoons having first got along-
side his dock, the libelant's boat was not able to obtain a berth there
until the fifth of January; one of the intervening days was Sunday,
leaving six days' detention since the boat's arrival, exclusive of the
. first day.

The libelant also contends that there was delay on the part of the
consignee in receiving the coal after the discharge was commenced.
The evidence on this point is very conflicting. This was the first coal
the libelant had undertaken to discharge. Changes were twice made
in the means of discharging, which, I think, the weight of evidence
shows was not as free from embarrassment as it should have been.
On the whole, I cannot find that the three days' delay after the dis-
charge was commenced was occasioned through any fault of the re-
spondent. He is liable, however, for the six days' detention before


