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condition of the assets in their hands, after due service of process I
think the court was right in presuming that their inaction and silence
in the matter was eouivalent to a waiver of a reference, and an ad-
mission of assets s;fficient to satisfy the ascertained claims of the
plaintiffs. In order that no injustice or injury might be done to the
executors, when this motion was made, after due notice, at April
term, the motion was continued by the court to this adjourned term,
with leave for the executors to file answer as to the assets in their
hands, or show any other cause why the motion for execution should
not issue. After such long indulgence, and frequent opportunities
afforded, the executors can have no cause of complaint as to the
granting of the motion of the plaintiffs.
Let an order for execution be drawn by plaintiffs' counsel.

TERRY and others v. PRESIDENT DIRECTORS OF THE BANK OF
CAPE FEAR and others.

,circuit Oourt, W. D. North Carolina. June Term, 1884.)

1. CREDITORB-INSOLVEN'l' BANK-COlifTlUBUTION-CIlEDITOR STOCKHOLDERS
In proceedings in the nat·ure of a creditor's bill, to force certain accessible

stockholders to contribute in ol'der to satisfy creditors of an insolvent bank, in
the court's decree was considered the amount of the whole indebtedness, the
number of shares of stock, and the liability of all the stockholders, in effect re-
ducing the pro rata amount of liability of each defendant. The stockholder
creditors, although quasi parties in that their interests were represented hy the
defendants in resisting the demands of the plaintiffs, were not actual parties,
and so cannot be induded in the decree and made to contribute their part. But
if, thereafter, they come as creditors to claim a part of the fund, the plain
principles of equity and justice would deny their right.

2. SAME-PARTIES BEF'ORE J\fABTER.
In order to become a party to an action by simply proving a claim before the

master, the person's rights mU8t have existed at the commencement of the suit
and been represented by the original plaintiff. He cannot be considered as
thus represented, if, at the time of the filing the bill, he was a debtor, and his
rights iuconsistent with and adverse to the rights of the plaintiff.

:t SAME-HE WHO SEEKS EQUITY MUST Do EQUITY.
If one seeks equitable relief against another he must perform or offer to per-

form an equitable duty in relation to the subject-matter in controversy.
i. SAME-NoTE.

Stoel.holder creditors who have contributed, admitted to the benefit of the
fund, and the bar of limitations removed as to them.

In Equity.
Tkos. W. Strange. for motion.
J. H. Dillard and W. S. Ball, .contra.
DICK, J. At the April term of this court a motion in this cause

was made by Thomas W. Strange, administrator of Robert Strange,
leceased, and of Thomas H. Wright, deceased, to be allowed to par-
jicipate in the distribution of a fund in the hands of the court, for
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the benefit of creditors, to the extent ofbank·bills proved by him be-
fore the master as belonging to the estates of his intestates, who
were reported as stockholders in the Bank of Cape Fear at the time
of the filing of the bill. .
In order that my opinion in this matter may be more readily in-

telligible, I deem it necessary to make a brief statement of some of
the material facts and previous proceedings in this cause.
The Bank of Cape Fear was duly constituted and organized as a

corporation under the laws of this state. In the course of business
it became insolvent, and was duly declared a bankrupt, and the de-
fendant N. H. P. Wilson was appointed assiguee. It was soon as-
certained, by the proceedings in the court of bankruptcy, that the
assets of the corporation would pay only a very small part of its in·
debtedness. The plaintiff, in behalf of himself as a billholder, and
all other creditors in like situation, brought this suit against the
stockholders to subject them to their individual liability, under a pro-
vision in the charter of said bank. As the stockholders were liable
to a common obligation, and were so numerous that a suit could not
be brought and conducted against all of them without great inconven·
ience, expense, and vexatious delay, the bill was filed against about
25 of them, that number being deemed sufficient to represent the
common interests of all against the demands of the plaintiff and other
creditors. Process was duly served upon all the defendants named
in the bill, aud they entered an appearance and filed a joint answer.
In due course of the court the cause was set for hearing, and was
heard at the April term, 1877, when a preliminary decree was made,
declaring and adjudging the right of the plainti:ffsand other creditors
to recover their debts, and that each stockholder was liable to pay
such debts in the proportion of twice the amount of his stock. He
must pay a sum which shall have the same proportion to the whole
indebtedness of the corporation that twice his stock bears to the whole
number of shares of stock. A reference was made to John N. Sta-
ples, as a commissioner, and he was directed, after giving due notice,
to ascertain and report the names of the creditors and the amounts
of their respective debts, the whole number of the shares of stock, and
the names of the stockholders, and the number of shares owned by
each of them at the time of the filing of the bill, and make a pro rata
estimate of the indebtedness, and assess each defendant· with the
amount of his Ifroportionate liability, as indicated in the decree.
At the April term, 1878, the commissioner made his report, when

exceptions were filed on both sides and were set down for argument.
Sometime during the course of these proceedings an order was
granted, on motion of the plaintiffs' counsel, tllat a notice be issued to
the stockholders mentioned in the commissioner's report, who were
not already actual parties, to show cause why they should not be
made parties defendant, and be bound by the orders and decrees made
in the court. The counsel of plaintiff,after seeing and considering
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the decision of the supreme court in the case of Godfrey v. Terry, 97
U. S. 171, concluded to abandon the proceeding, as such stockhold-
ers could avail themselves of the statute of limitations as a defense.
Many of these stockholders had proved, and afterwards proved, claims
as billholders before the master.
At the October term, 1882, the court, after hearing argument as to

the exceptions filed, confirmed the report of the master, and made an
appropriate decree for enforcing the rights of the plaintiff and other
creditors. In obedience to this decree nearly all of the defendants
paid the amount of their assessed indebtedness into court, and the
sum thus realized was placed in the hands of R. H. Battle and
Thomas Ruffin to make full distribution when some outstanding diffi-
culties were adjusted. An order was made that a 3 per cent. divi-
dend be paid to all the creditors before the court, except the stock-
holders who are not parties defendant and have not contributed their
proportionate shares to the fund; and the question as to their rights to
share in the distribution as creditors was reserved for future deter-
mination.
The motion made at the April term, 1884, by Thomas W. Strange,

administrator of Robert Strange, and of Thomas H. Wright, who
were stockholders and not parties defendant, presented the question
which had been reserved in the first order of distribution. After
hearing argnment, the motion was continued to this adjourned term
for decision, with the request that the counsel furnish briefs for the
consideration of the court.
I will first consider the rights of billholders, who are also stock-

holders, to share in the distribution of a fund collected from their co-
stockholders,-conceding that such billholders, by simply proving
their claims before the master, are properly constituted as parties
plaintiff under a bill filed by a creditor who had no connection with
the corporation. As a general rule, a court of equity will not enter-
tain a bill which requires it to ascertain and adjust conflicting claims
between plaintiffs, for their rights must be consistent when the bill is
filed. But in a creditor's bill, where the rights of the plaintiffs are
consistent and similar as against defendants, and a common fund
has been realized under a decree, and such fund is insufficient to
pay all the debts, each creditor is allowed to dispute the claim of
any other, and such disputed claim must be proved de novo before
the master, for in such case the disputing creditor has a direct in-
terest in the question of debt or no debt, inasmuch as its allowance
will diminish the fund pro tanto. A disputing creditor may show
that a claim previously proved is barred by the statute of limitations,
even though the claiming creditor had filed the bill and obtained the
decree for the administration of the fund. Ad. Eg. 258; Words-
worth v. Davis, 75 N. C. 159. In administering such a common
fund a court of equity will also ascertain and adjust questions of pri-
1lrity of one creditor over another. In the case before us the general
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creditors, at the time of filing the bill, were entitled to such relief
against all the stockholders of the insolvent bank, to the extent of
their liability under the charter, and if all had been made defendants
by personal service of process, they might have been made liable by
decree.
We will now consider the question whether the stockholder cred-

itors have equal equities with the general creditors who filed the bill
to enforce the individual liability of the stockholders under the pro-
vision of the charter of the insolvent corporation. The bill was filed
against the defendants as the representatives of a numerous class,
who were under a common but several liability, and equally interested
in resisting the demands of the plaintiffs. In entertaining the bill
the court departed from the general rule of courts of equity requiring
the presence, as parties, of all persons materially interested in the
subject.matter involved, as a sufficient number to meet the ends of
justice were before the court to the rights of all who were
liable.to the demands of the plaintiffs. In framing the decree the
court considered the amount of the whole indebtedness of the insolv-
ent corporation, the number of the shares of stock, and the liability
of all the stockholders, and decreed only a pro rata contribution by
the defendants towards the payment of the entire indebtedness, in
the proportion that the stock held by the defendants bore to the whole
number of shares of stock. In adopting this ratio of proportionate
liability the court indicated the rights of the general creditors and
the several liabilities of all the stockholders. This rule operated
against the general creditors, and in favor of the defendants, to the
extent of the shares of the stockholders who were not actuvJly before
the court, as it reduced the pro rata amount of liability (If each de·
fendant. The stockholder creditors, although their common interests
were represented by the defendants in resisting the deraands of the
plaintiffs,- and for that purpose they were quasi parties,- could
not be included in the decree, and be compelled to pay their propor-
tionate amount to the fund for the benefit of creditors, as they were
not actual parties. Now, when they come to claim a part of such
fund, which is wholly insufficient to pay all the debts of the general
creditors, it seems to me that the plainest principles of equity and
.common justice require the court to disallow their claims. At the
commencement of this suit they were liable to the general cred-
itors to contribute to the fund for the payment of the outstanding
bills of the insolvent bank, and that liability has not been discharged
by payment, but the remedy of the creditors has been barred by the
statute of limitations. "He who s/3eks equity must himself do equity,"
is a well-established maxim. The stockholders who are creditors
must contribute their proportionate indebtedness to the common fund
before they can equitably claim to participate, ol,l equal terms, with
the other creditors in the distribution of money obtained from theil
less fortunate co-stockholders. It is only when parties ,have equa]
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rights that a court of equity acts upou its favorite maxim, "Eqnality
is equity. The object of courts of equity in devising the liberal and
inexpensive rules of procedure in creditors' bills was to administer
justice, and they will not suffer such rules, founded in their own
sense of propriety and convenience, to become the means of working
injustice to parties who have sought equitable relief. Story, Eq.
PI. 96.
We will now proceed to consider the question whether the stock-

holders who are billholders can properly be regarded as parties plain-
tiff, under the decree, by simply proving their claims before the mas-
ter. It is a well-settled general rule in equity that all persons who
have a material interest in the subject of the litigation should be
joined as parties, either as plaintiff or defendant, so that the court
may fully adjust and determine the matters in controversy. rrhis
rule has been modified where the interested parties are too numerous
for all to be personally before the court without great expense and
inconvenience. In such cases a court of equity will proceed to act
when sufficient parties, either plaintiff or defendant, are before it to
fairly represent all the interests involved. In the case of a creditor's
bill some of the creditors may prosecute a suit in behalf of themselves,
and all others standing in the sume situation and having a common in-
terest in all the objects of the bill, who may afterwards elect to come
in and claim as parties, and bear their proportion of the expenses of
the litigation. The legal and equitable rights and liabilities, as to the
subject-matter of the suit, must be common to all before a part can
represent the whole. Smith v. Swormstedt, 16 How. 288. The in-
terests of the plaintiffs must be identical, similar, and in no way
inconsistent. They must occupy the same relation to the controversy,
and be alike interested in the relief sought. If such is not the case,
but the suit be one that will bring into controversy their mutual
rights, they must all be personally before the court, and be made
parties under the rules and orders of the court, so that their adverse
interests may be ascertained and adjusted. Ad. Eq. 321. In a cred-
itor's bill all creditors who are entitled to be represented by the plain-
tiffs are, for some purposes, deemed quasi parties, and have an
choate interest in the suit, which prevents the operation of the statute
of limitations from the time of the filing of the bill, but they have
no control of the suit until a decree is obtained, and,inthe United
States courts any decree made shall be without prejudice to the rights
and claims of the absent parties. Equity Rule 48.
the creditors who are entitled to prove their, claims, and.actually
prove them before the master, have a direct' interest and equal oon-
trol in further proceedings. If the fund for distribution is sufficient
to pay all claims, one creditor has no interest to dispute the debt of
another; but if the fund is insufficient to meet all demands, one credo
itor can contest the claims of others in the same manner as if it were
an adversary suit. 1 StOl'y, Eq. Jur. § 548. Such contests ,between
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creditors are primarily conducted before the master, and his findings
are deemed prima facie oorrect. "Only suoh matters of law and of
faot as are brought before the court by exceptions are to be consid-
ered, and the burden of sustaining the exception is on the objecting
party." Medsker v. Bonebrake, 108 U. S. 66; S. C. 2 Sup. Ct. Rep.
35l.
In the case before us the report of the master shows who were

stockholders, which of them claim as creditors, and what was their
proportionate liability with their co-stockholders who are defendants.
As no exception is made to these findings, and the parties have had
their day before the master, we may take the report as correct, for
the purpose of determining the equities of the claimants. In order
to afford to all creditors, properly represented by the plaintiffs in a
creditor's bill, an opportunity of asserting their rights and partici-
pating in the benefits of a decree, the master is directed to give due
notice, and to ascertain and report the claims of all persons inter-
ested; and reasonable time is allowed for all such claims to be pre-
sented and passed upon in the due course of the court before a dis-
tribution is ordered. So anxious are courts of equity to do full justice
to all parties interested, that they will often reserve a portion of the
common fund to satisfy the claims of persons who appear from the
proceedings to be entitled to share, but who, by absence from the lim-
its of the jurisdiction of the court, or for other good cause, have not
had a convenient opportunity of presenting their claims. Story, Eq.
PI.10l.
Having briefly stated the nature of a creditor's bill, we will proceed

further to consider the position of the stockholder creditors before the
court, and their right to share in the common fund. I am of opinion
that the stockholders who have proved their claims before the master
are not entitled to be regarded as parties under the decree. To be-
come parties by simply proving their claims before the master, their
rights must have existed at the commencement of this suit, and have
been represented by the original plaintiff. They cannot be considered
as thus represented, as at the time of the filing of the bill they were
debtors, and their rights were inconsistent with and adverse to the
rights of the plaintiff. In every bill in equity parties having conflict-
ing interests _in the subject of litigation cannot rightfully be joined
as plaintiffs in a suit.
We will consider the claims of these stockholder creditors from an-

other point of view. In a creditor's bill, every creditor who claims
to be represented by the plaintiff must have such an equitable right
as would have entitled him to have commenced such suit at such
time. A creditor who acquires an interest after the filing of the bill
cannot, by right of representation, go before the master and prove his
claim; but the oourt, upon special leave asked, may allow such cred-
itor an opportunity of presenting and supporting his olaim, and will
adjust the equities that may be-against him. The stockholders of



TERRY V.BANK OF CAPE FEAR. 783

the bank entered into a common undertaking, with a view to a com-
mon benefit, and thereby incurred common liabilities in proportion to
their several interests, and one cannot properly. obtain from another
an advantage, as each must fulfill his obligations before a benefit can
be had. If one seeks .equitable relief against another, he must per-
form, or offer to perform, an equitable duty in relation to the subject-
matter in controversy. In this suit, in which they insist that they
are entitled to be considered as parties, relief was demanded, not
against their co-plaintiffs, but against the defendants, their co-stock-
holders, with whom they were under common and proportionate ob-
ligations to pay the outstanding bills of the insolvent bank. In a
court of equity they cannot insist that the statute of limitations shall
bar the remedy of their creditors, and claim that it shall not operate
against their demands. In adjusting equitable rights, courts of equity
will never allow the statute of limitations to have a manifestly in-
equitable and unjust operation. As these stockholders were not rep-
resented by the plaintIff, I am of opinion that their rights as credit-
ors did not have relation to the commencement of this suit, and the
statute of limitations was not prevented from operating as to their
claims presented to the master, and proved since the decree. As I
am desirous of administering complete and equal justice to all bill-
holders, I will not regard the statute of limitations as a bar, but will
allow all stockholders to share, in the distribution of the fund, where
the amount of their proportionate liability has been paid, and where'
they hold bills they may claim as other creditors, after deducting the
assessments made against them in the master's report.
The foregoing opinion as to the rights and liabilities of the stock-

holders who are creditors, disposes of the motion before us.
I have considered with care the able and elaborate briei of Thomas

W. Stmnge in support of his motion, and now decide that he cannot
share in the fund in the hands of the court as administrator of Col.
Bobert Strange, as the proportionate liability of the intestate's estate
has not been contributed to such fund.
The claim in behalf of the estate of Thomas H. Wright, deceased,

who was a stockholder, is allowed. The bills were not in the posses-
-sion of the intestate at the time of his death, but were subsequently
received, in discharge of a bona fide debt, by the administrator from
the executor of W. A. Wright, deceased, who was a stockholder and
defendant, and paid the amount of proportionate liability as ascer-
tained by the master.
Let anorder be drawn as above indicated.
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SIBLEY and others v. SIMONTON, Ex'x.

OirtJuit Oourt, W. D. North Oarolina. June Term, 1884.

1. EsTATES OF DECEDENTS-CREDITORS-DEVISEE.
It is well settled that the claims of creditors of a deceased person must be

satisfied lJefore a devisee can derive any benefit from the bounty of the devisor.
2. SAME-CREDITOR'S BILL.

A devisee can, by a creditor's bill, be charged with the rents and profits of the
property taken under tht: will of a decedt:nt.

In Equity.
Jones r1: Johnston, for plaintiffs.
Thos. S. Tucker, for defendant.
DICK, J. This is a creditor's bill filed against the defendant, as

executrix and sole devisee under the will of R. F. Simonton, for the
purpose of administering the assets of the estate of the testator. Un-
der previous orders, decrees, and proceedings, the proceeds arising
from the sale of the personal property and the lands have been inad-
equate to satisfy the claims of the plaintiffs. A motion is now made,
after due notice, to charge the defendant, as devisee, with the rents
and profits which she admits she has received since the death of her
testator. The plaintiffs are entitled to the relief they seek, as it is
well settled that the claims of creditors of a deceased person must be
satisfied before a devisee can derive any benefit from the bounty of
the devisor. 2 Story, Eq. 1216; Ad. Eq. 268. In the case of
Washington v. Sasser, 6 Ired. Eq. 336, the state supreme court has
decided that when the personal estate of a deceased debtor has been
exhausted, and the lands have also been sold, creditors whose debts
remain unsatisfied have a right in equity to have satisfaction decreed
out of the rents and profits derived from the lands by the heirs; at
least, of so much as remain in their hands unexpended by them for
thsir maintenance. This decision is sustained by cited authorities
in England and this country, and has been affirmed in Moore v.
Shields, 68 N. C. 327, and other subsequent cases.
I am of opinion that the defendant is entitled to retain out of such

rents and profits the costs which she has paid for proceedings in ob-
taining her dower, and for the sums expended for repairs, taxes, and
other expenses mentioned in her answer in the motion before the
court.
An order may be drawn in conformity with this opinion.
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In 'I'e FRANTZEN, Bankrupt.
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(Oircuit Uourt, N. D. llliMis. May 8, 1884.)

B.unrnUPTCy-FRAUDULENT PREFERENCE-HETURN OF FUNDS.
The motives of a bankrupt, as well as all the peculiar circumstances con-

nected with the transaction, must be taken into consideration in order to de-
termine whether he thereby gave a fraudulent preference to one creditor over
others j and if he believed, and such was the fact, that money received by him
from such creditor was in the nature of trust funds, so that it would not create
the ordinary relation of debtor and creditor between the parties, but a claim
upon which there was a peculiar and special obligation on his part in the na-
ture of a trust to settle, a settlement thereof cannot be considered a fraudulent
preference within the meaning of the bankrupt law.

Petition on Review from the District Court.
Miller, LewilJ d: Bergen, for petitioners.
DRUMlIIOND, J. On the application of the bankrupt for a discharge,

objections were made by one of his creditors who had proved his
debt, and thereupon the case was referred to the register in bank-
ruptcy, with a stipulation that his finding should be entered up by
the district court as its order in the case. On an examination by the
register, he found that the objections were not sustained; and an 01'-
der to that effect being made by the district court, and that the bank-
rupt was entitled to his discharge, the creditor filed a petition for re-
view in this court.
There were various objections made in the district court, but they

had been reduced simply to this: that he gave a fraudulent prefer-
ence, contrary to the provisions of the bankrupt act, to one Julius
Ahlefeldt, for the purpose of preventing his property from coming to
the hands of his assignee, and being distributed according to law for
the payment of his debts. This is the only allegation which this
court can consider.
There is no doubt that the bankrupt, for some time before he filed

his petition in bankruptcy, was in fact insolvent, but, having made
a sale of some property sometime previous to tile filing of his peti.
tion, the evidence shows that, in all probability, if the vendee had
complied with the contract which he made with the bankrupt, the
latter might not have been insolvent; in fact, the contract was never
complied with. The circumstances connected with the alleged fraud-
ulent preference seem to be, in substance, as follows:
Some considerable time before the bankrupt failed, Julius Ahlefeldt gave

him a draft for collection, amounting to $66.18. It seems that the bankrupt,
and a partner with whom he was doing business sometime before, had been
in the habit of receiving money as bankers, and that they issued pass-books
to their depositors, among whom, at the time, Ahlefeldt was one. This busi-
ness had all been closed up long before the failure; but, at the time this draft
was given to the bankrupt, the amount was entered in an old paSS-book which
Ahlefeldt had. Some of the money was paid to Ahlefeldt at the time, and
some afterwards. A day or two before the filing of this petition in bank-
ruptcy, and after his failure, he gave Ahlefelt orders on two of his debtors
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