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Dne complainant for rent and interest,

to the report of the master, so fl)r as it disallows them any -taxes on
the -ground of mere irregularity in the tax proceeding; in all other
respects it will be confirmed. The account will then stand thus:
Amonnt of taxes paid and interest to February 25, 1884, - $1,182 03
Less $12 of the tax of 1876, and interest thereon .to Febru-
. ary 25, 1884, $7, - 19 00

$1,163 03
326 09

Balance, $836 94
The decree will therefore be entered quieting complainant's title,

upon the payment of this balance, with interest at 7 per cent. from·
February 25, 1884, within 60 days; and, in default of such payment,
the defendants will be entitled to an order of sale therefor. The costs
of this case wiH be divided equally between the parties.

FITTON and Wife v. FIRE INSURANCE ASS'N and others.

(CirCUit Oourt, D. Vermont. July 10, 1884.)

1. EQUITY-INCOMPLETE CONTRACT-CONSIDERATION-INSURANCE.
An agreement to pay the premium at the rate specified is a sufficient consid-

eration to make the agreement a contract. Generally, whatever is
agreed to be done is considered in equity as done. The agreement to insure
may be considered in equity as insurance.
SAME-REMEDIES.

When a contract Is made out in any mode to be a preliminary contract of in-
surance instead of a completed contract of insurance, the remedies upon it are
the same, and may be enforced in the same way. The right to proceed in
equity in such case cannot be denied.

S. SAME-INSURANCE AGENT-DELIVERY OF POUCY.
If the agents of five insurance companies make an agreement with a party to

insure her premises in four of their companies, naming them, such party has
not, after destruction of her premises by fire, and before any policies are deliv-
ered to her, a claim against the fifth company for the loss, even though each
of the five companies had written out policies for her.

"" SAME-PARTIES DEFENDANT.
If the agents of five insurance companies make an agreement with a party

to insure her premises in four of those companies, naming them, such party
has, after destruction of her premises by fire, a claim against the four compa-
nies named for the loss, even there have as yet no policies been deliv.
ered to her, and such companies are proper parties in a suit to recover the loBi.

In Equity.
Martin H. Goddard, for orators.
Aldace F. Walker, for Fire Insurance Association.
W. S. B. Hopkins, for other defendants.
WHEELER, J. From the allegations in the bill, which, on these

demurrers, are to be taken as true, it appears that the duly-author.
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ized agents of all the defendants agreed to bind, from August 20,
1883, $12,000 of insurance against loss by fire in the latter four
of the defendant companies, at 3 per cent., on the property of the
oratrix, and sent her a writing to that effect, without specifying any-
thing about distribution of the risk among these companies. After
a loss of the property the agents wrote policies in each of the defend-
ant companies, dividing the amount into five equal parts among them,
but, after learning of the loss, refused to deliver any of them, and all
the defendants refuse to pay the loss.
On these facts the oratl'ix has not any claim, either at law or in

equity, against the first defendant. The agents never entered into
any preliminary contract to insure the oratrix in behalf of that com-
pany. If no companies had been named in the agreement with the
oratrix, she probably might have held those which the agents in-
tended to act for in that transaction, and the writing of the policies
afterwards would be evidence of the intention. But here the com-
panies bound are expressly named; and the contract of the oratrix
was expressly with them, without leaving any room for implying any
contract between her and other companies out of any intention or
understanding of the agents, not known to or relied upon by her.
And that company did not insure her, for the policy was not deliv-
ered to her, nor known of by her, until after the loss. She was not
bound to receive it, and neither the agents or the company stood un-
der any obligation to deliver it. Without delivery it was the. act of
but one party to it, which amounted to no contract at all as between
the two, even if, with delivery, it would have been good after a loss
not known at the time, without any contract providing for it previous
to the loss. The contract with the other companies was an agree-
ment to insure, not a contract of insurance.
The agreement to pay the premium at the rate specified was a suf-

ficient consideration to make the agreement a binding contract. Gen-
erally, whatever is agreed to be done is, in equity, considered as done.
The agreement to insure may in equity be treated as insurance. At
law there could only be an action for the breach of the contract to
effect the insurance. This might not be so full and complete a rem-
edy as that which can be afforded in equity. The right to proceed in
equity is well settled in such cases, in the courts of the United States,
notwithstanding the statute establishing the boundaries of equity ju-
risdiction which has been in force from the beginning. Rev. St. §
723; Tayloe v. l1ferchants' Ins Co. 9 How. 390; Commercial Ins. 00.
v. Union Ins. Co. 19 How. 321. The jurisdiction depends upon the
natl1l'e of the contract, and not, as has been argued, upon the diffi-
culty or nature of the proof.
In this case the evidence is, apparently, in writing, and easy of

production, while in some cases it has been in correfpondence and
oral communications, not so readily at hand for the purpose. But
when the contract is made out, in any mode, to be a preliminary con-
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tract for insurance, instead of a completed contract of insurance, the
remedies upon it are the same, and may be enforced in the same way.
The right to proceed in equity in this case cannot be denied, without
disregarding these decisions of the highest conrt.
The contract is an entire one with the authorized agents of all the

companies. The meaning of it may turn out to be that each should
insure for one-fourth; or that, as to the oratrix, all were bound in
solido to the effecting of the insurance; or some other construction
may prevail; but, whatever may be the ultimate result, all these de-
fendants are liable upon it to the oratrix, and have a common inter-
est in regard to it as between themselves, and all appear to be proper
parties to this suit to enforce.
The demurrer is sustained, and tve bill adjudged insufficient as to

the Fire Insurance Association; and the demurrers are overruled as
to the other defendants, with leave to answer over by the sixteenth
day of August.

Dow and others, Trustees, v. MEMPHIS & L. R. R. Co., as reorgan-
ized. I

(Uircuit Oourt, E. D. Arkansas. April Term, 1884.)

1. :MORTGAGOR AND MORTGAGEE - DEFAULT":- POSSESSION AFTER - RENTS AND
PR6FI'fS-RIGHT To-ACCOUN'l'ING FOR.
When a mortgagee allows a mortgagor to remain in possession of the mort-

gaged property after default, the latter takes the rents and profits to his own
use, and the former cannot require him to account therefor, nor recover them
from him.

2. SAME-RAILROAD CoMPANy-MORTGAGE DESCRIPTION-COSTRUCTION OF.
When a railroad company mortgages its" income, earnings," etc., the words

being prospective in their operation, the use of the word" moneys" in connec-
tion with them does not enlarge the rights of the mortgagee, so as to convey to
him such moneys as are simply past income and earnings.

S. SAME-EQUITABLE ACTION TO FORECLOSE MORTGAGE-APPOINTMENT OF RE·
CEIVER-RIGIITS OF MORTGAGOR.
Where certain provisions in the order of a court appointing a receiver of

mortgaged property flow from the mere discretion of the chancellor, they
cannot be made the basis of invading the absolute right of the mortgagor.

4. SAME-PREFERENCE OF CREDITORS-RwIIT OF CORPOUA'l'lON-EFFECT OF OR-
DElt OF OOUH'f ON.
The right of a corporation to prefer its creditors cannot be defeated by the

order of a court, in an equitable action to foreclose a mortgage, by taking into
its possession property not covered by the mortgage, which ought to have been
left in the hllnds of the company.

5. SAME-PRACTICE AND PROCEDURE-MO'fION TO STRIKE OUT•
.A motion to strike out from the order of a court, in an equitable action to fore-
close a mortgage given by a railroad company, so much as requires the corpo-
ration to deliver to a receiver moneys on hand, being unexpended earnings of
the mortgaged property not included in the mortgage, will be granted.

On Defendant's Motion to Modify the Order appointing the Receiver.

1See S. C. ante, 260.


